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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
R. STUART ROYER, 
v. Petition and Brief, 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
,To the Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Petitioner, R. Stuart Royer, respectfully represents that he is 
aggrieved by a final judgment of the Circuit Court of Albemarle 
County, Virginia, rendered on the 11th day of November, 1933, in 
a certain proceeding at law pending in said court in which he was 
plaintiff and Board of County Supervisors of Albemarle County 
. · was defendant. 
A transcript of the record and proceedings had in the trial court 
accompanies this petition. 
In the preparation of this petition, the plaintiff in error, R. Stuart 
Royer, will be ref erred to as plaintiff, and the defendant in erro_r, 
Board of County Supervisors of Albemarle County, will be referred 
to as defendant, the same respective positions they occupied in the 
trial court. 
The page references in this petition are to the man~tscript record. 
2* *THE PROCEEDINGS. 
The plaintiff, R. Stuart Royer, did, on the 9th day of December, 
1938, as prescribed by statute in such cases made and provided, file 
a claim before the Board of County Supervisors of Albemarle 
Countv wherein the said Rover claimed of said Albemarle County 
an ~ngineering fee in the am~unt of Three Thousand Four Hundred 
Twenty-Four Dollars and Ninety-Five Cents ($3,424.95), said 
·~,,,:,.:,_--. 
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claim being based upon a contract of employment between the parties 
hereto. 
The "claim of · said Royer was unconditionally refused by said 
County on the same date, to-wit : December 9th, 1938, and there-
upon the plaintiff did, on December 13th, 1938, file an appeal on 
such disallowance which appeal was docketed in the Circuit Court of 
Albemarle County on December 13th, 1938. On January 25th, 
1939, the said plaintiff filed in said Circuit Court his Bill setting 
forth the Particulars of his claim, and thereafter defendant filed a 
demurrer and sundry more-or-less dilatory pleas, which were over-
ruled, and finally on February 6th, 1939, the issue was joined on the 
plea of general issue accompanied by grounds of defense, which 
defense, so far as material, is as follows : 
" ( 1) · That if the plaintiff is suing upon an express 
contract which has been officially assented to, the same 
is completed as to all of its terms and conditions and that 
the plaintiff has absolved and relieved the defendant from 
all obligations arising therefrom or incident thereto; that 
the foregoing statement. is like applicable to all implied 
obligations which may arise by operation of law with 
respect to said express contract" ; 
3* *The said release it was claimed is embodied in a letter 
from the petitioner to Haden, County Executive, dated July 
1st, 1938, filed as an exhibit with the statement of the grounds of 
defense and which was as follows: 
"Mr. H. A. Haden, Co. Executive, July 1st, 1938. 
Albemarle County, 
Charlottesville, Va. 
Dear Mr. Haden: 
I forgot to remind 'J'O'll wlicn I talked with you on the 
phone that the P. \"-l. A. Construction Bulletin-Revised 
8-27-37, copy of which you probably have-S~eet 1, reads 
in part as follows: (Italics supplied) 
"Upon approval of the project by the Public Works 
Administration, and not later than the adoption of the 
Government's offer to aid in the construction of the 
project, the Applicant should instruct its Consulting En-
gineer or Architect to proceed with preparation of "the 
final plans, etc." 
,. 
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While I realize I will have to take some chances on 
account of the Bond Election, etc., I will be willing to 
begin to get these plans in shape, if you will issue instruc-
tions to do so, and hereby agree not to hold the Board 
responsible for any further compensation unless the re-
sults of the election are affirmative. In other words, I 
will not put any further liability on the Board unless the 
Project goes through. 
Sincerely yours, 
R. STUART ROYER, 
Consulting Engineer." 
And thereafter, to-wit: on April 25th, 26th and 27th, 1939, the • 
case was tried before a jury resulting in a verdict ·by the jury in 
favor of the plaintiff for $3,424.95 with interest from September 
9th, 1938. The defendant, by co_unsel, thereupon moved the court 
to set the verdict aside on stated grounds, which motion was 
4* considered *by the court on several dates, resulting in a final 
judgment by the court on November 11th, 193~, wherein the 
· court set aside the verdict of the jury in favor of the plaintiff and 
entered up judgment in favor ·of the defendant ( see M. S. R. p. 
19) to which action of the court the plaintiff, by counsel, took 
exception. 
By the judgment complained of, the Court, for reasons set out in 
,an opinion filed with the record, set aside the verdict for the plaintiff 
because of a supposed error in giving an instruction at the instance 
of the plaintiff-No. 3 (Opinion M. S. Record-Page 180-198) 
and then proceeded to enter judgment for the defendant on the 
assumed ground of lack of sufficient evidence to support a verdict 
for the plaintiff, or as somewhat differently stated in the order, that 
the Court was "further of the opinion that there is sufficient evidence 
before the Court to enable it to decide the case upon its merits." 
A statement of plaintiff's claim is as follows: 
"Pursuant to a resolution of the said Board of County 
Supervisors of Albemarle County, adopted on the 31st 
day of August, 1935, the undersigned was authorized and 
instructed to proceed with efforts in connection with the 
financing and construction of a sewerage system and sew-
erage disposal plant in the area known as the Fry's 
Springs Sanitary District. 
6 
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That the undersigned prepared preliminary and field 
surveys in connection with said sewerage system and 
sewerage disposal plant, which surveys have been fur-
nished to and accepted by the said Board of County 
Supervisors of Albemarle County. 
That the undersigned made preliminary investigations 
and prepared an application to the Public Works Admin-
istration, and prepared one original set of drawings and 
specifications with two complete copies of each, as well 
as other documents and estimates and quantities, all of 
which documents and information have been furnished to 
and accepted by the said Board of County Supervisors of 
Albemarle County. 
*That the undersigned rendered assistance in obtaining 
and analyzing bids on the construction costs of said sew-
erage disposal plant, and that the fee due the undersigned 
is based upon the .low bid which was submitted from a 
competitive field, and which bid was accepted by' the 
Board of County Supervisors of Albemarle County, sub-
ject to certain conditions. 
That the undersigned rendered assistance in obtaining 
approval of the project by the Public Works Administra-
tion and assistance in the supervision of the letting of 
the contract, and that such approval by the Public Works 
Administration has been obtained. 
That the qualified voters of the District known as the 
Sanitary District of Frf s Spring in Albemarle County 
did, at an election held on August 2nd, 1938, approve 
by their affirmative vote the issuance of bonds by the 
County of Albemarle for the financing of said sewerage 
improvements. 
That in addition to the foregoing, the undersigned 
furnished nine sets of plans and specifications to bidders, 
one set to the Public Works Administration, one set to 
H. -A. Haden, 'Esq., and one set to the State Health Oe-
partment. 
· That. all of the terms and conditions of the employ-
ment of the undersigned bv the Board of County Super-
visors of Albemarle County have been met and complied 
with, . as far as the undersigned is concerned, and the 
undersigned having undertaken and completed his several 
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duties as agreed to with said Board of County Super-
visors of Albemarle County, the undersigned hereby 
demands the payment to him of the sum of Three Thous-
and Four Hundred Twenty-four Dollars and Ninety-five 
Cents ($3,424.95). 
An itemized statement of said claim is as follows: 
For the various services performed, as above set 
forth, exclusive of certain plans and specifica-
tions ................................... $3,354.95 
For 12 sets of plans and specifications, as above 
set forth ............. : . . . . . . . . . . . . . . . . . . 70.00 
Total .............................. $3,424.95 
The undersigned estimates that in connection with this 
project, he has devoted to said project 260 working days. 
6* *This claim is hereby presented against said Board of 
County Supervisors of Albemarle County pursuant to the 
requirements of the statute in such cases made and pro-
vided. 
Respectfully submitted, 
R.. STUART ROYER." 
The theory of the defense, so far as pertinent, was that Royer's 
1,tter to Haden under date of July 1st, 19~8, relieved the County 
of Albemarle from liability .. 
The bond issue election ref ~rred to in said letter was the election 
to be held in the Fry's Springs Sanitary District on August 2nd, 
1938, which resulted three to one in favor of the bond issue-71 for 
and 23 against. 
It will appear as we proceed that the real· issue and only sub-
stantial one involved was very narrow, namely: 
It being admitted that a binding contract was created by the 
resolution referred to and adopted by the B9ard on August 31st, 
1935, and the plaintiff having fully performed all the· work ( con-
templated therein to be done by him) to the satisfaction and 
acceptance of the Board, did the letter of July 1st, 1938, and 
Harlen's replies of July 5th, 1938, accepting the propositions therein 
coQtained, wherein he specifically referred to the bond election 
ordered to be held August 2nd, 1938, constitute a valid release of 
the obligation of the County Board to the plaintiff, which enured 
to the benefit of the City of Charlottesville? Long afterward the 
~--~-~:_: 
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bond election of August 2nd, 1938, it was set aside because of a bald 
technicality, and another held on December 3rd, 1938, after 
7* the Fry's Springs Sanitary District *had for all practical 
purposes ceased to exist and had become incorporated into 
the City of Charlottesville by an annexation decree entered on 
November 11th, 1938, at the instance of the City. 
That it did is the affirmative defense and the only defense s~t up 
by the City Attorneys in the name of the County, the burden of 
establishment of which was, of course, upon them. 
This appears from two instructions given by the Court-one on 
behalf of the Plaintiff~No. 1 and objections thereto, and the other 
on behalf of the defendant-No. 4 and objections thereto. 
Plaintiff's instruction No. 1-with objections thereto: 
"THE COURT INSTRUCTS THE JURY: 
That if it believe from the evidence that the resolution 
of the Board of County Supervisors of Albemarle County, 
dated August 31st, 1935, introduced in evidence, w~ 
passed at a duly constituted meeting of the Board of 
County Supervisors of Albemarle County, and that same 
was accepted by the plaintiff, R. Stuart Royer, then said 
resolution and acceptance constituted a specific employ-
ment contract between the said Royer and the County 9,f 
Albemarle. . 
And if the jury further believe from the evidence that 
the said Royer has perform«d the services called for under 
(2) of said resolution, and the condition therein has been 
fulfilled, to-wit, that a grant or an offer of a grant from 
the Federal Administration of Public Works was there-
after received, approved and accepted by the said Albe-
marle County, and that the said Albemarle County, pur-
suant to the terms of said grant or offer of a grant, 
advertised for bids thereunder and approved the bid of 
A. C. Pinkston & Co., at a figure of $67,099.00, then the 
plaintiff is entitled to recover in this action the sum of 
$3,354.95, with interest thereon from such elate as the 
jury shall deem proper, unless the jury believe from the ' 
evidence that the said Royer has for a valuable considera-
tion r.eleased the County of Albemarle from liability, 
either by contract, waiver or estoppel as defined in another 
instruction given in this case." 
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8* *To the giving of which instruction the defendant, by 
counsel, objected on the following grounds : 
"That it recites imcontroverted statements of facts and 
states that if they are believed the jury shall find for the 
plaintiff, with the addition which enables the jury to find 
for the defendant if they ·believe that the letters were not 
a part of the contract between the parties as evidenced 
by the resolution of the Board of Supervisors, and upon 
the further ground that this constitutes a ruling by the 
court that the letters are not a part of the contract be-
tween the parties, but constitutes at most a release or 
waiver, or an estoppel, and leaves it to the jury to de-
termine what is the contract between the parties, which it 
is felt is the province of the court to determine." (Italics 
supplied.) 
DEFENDANT'S INSTRUCTION NO. 4 AND EXCEPTIONS 
THERETO 
"THE COURT INSTRUCTS THE JURY: 
That if it believe from the evidence that the plaintiff, 
Royer, wrote the letter, of July 1st, 1938, to Haden, with 
a full knowledge of his rights under the contract of 
August 31st, 1935, and that by said letter he intended 
to waive st~ch rights as he may have had to unconditional 
payment for his services, and agreed to make such pay-
ment contingent upon the conditions therein, stated, and 
the County of Albemarle received and relied upon said 
letter, then said Royer is bound by the conditions therein 
stated and must establish the performance thereof before 
he can recover, in this case." 
To the giving of which instruction the 1~laintiff, by counsel, ob-
jected, on the following grounds: 
"That said instruction is contrary to the law and the 
evidence and is misleading on the following grounds: 
The evidence shows that when the letter of July 1st, 
1938, was written by Royer he was in Richmond and did 
not and could not have had knowledge of the ·action of 
' 
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the Board of Supervisors which took place on that motn-
ing in the City of Charlottesville; and 
9* That he did not have a full knowledge of his rights 
under the contract of August 31st, 1935; and 
That he did not intend to waive such rights as he may 
have had to unconditional payment for his servi.ces, and 
did not make any valid agreement to make said payment 
contingent upon conditions therein stated; and 
That there is no evidence to show that the Board of 
Supervisors was ever informed of said letter or acted 
thereupon or that their subsequent actions in the premises 
in this case were ever influenced by anything in said 
. letter."' 
.ASSIGNMENTS OF ERROR 
Your petitioner is advised and so represet~ts that the learned court 
below.committed error in the premises as follows: 
1. The Court erred in its order entered November 11th, 1939: 
(a) In sustaining the motion of counsel for the defendant to set 
aside the verdict of the jury returned herein because the same was 
without evidence to support it and that the jury had been misdirected 
by the court. . 
Petitioner is advised and charges that there was no error in the 
instructions complained of, particularly plaintiff's instruction No. 3. 
If there was such error it was harmless. 
Petitioner is further advised and charges that the verdict of the 
jury was not only fully in accord with the law and the evidence 
but that no other verdict could reasonably have been arrived at, 
and a judgment thereon in .favor of the plaintiff should have been 
rendered. 
(b) ln deciding the case on its merits against the petitioner and 
ordering that the plaintiff recover nothing from the defend-
10* ant but *that the latter tecover its costs herein expended. 
Your petitiorfer is advised and charges that upon the 
merits thereof the case should have been decided in his favor. 
2. The learned court below further erred in not entering judg-
ment on said verdict in favor of the plaintiff against the defendand 
for the amount ascertained to be due him and found by said verdict, 
together with his costs in this behalf expended. 
3. H-it was proper, which it was not as your petitioner is advised, 
for the court below to have set aside th~ verdict of the jury for the 
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reasons stated in the order of November 11th, 1939, or in the written 
opinion of the court, that is that it was contrary to the law and 
without evidence to support it, failing to enter a judgment for the 
plaintiff, a new trial at the least should have been awarded. 
Your petitioner is advised and charges 
(a) That, it having been shown and admitted before the jury 
that there was a binding contract between the parties which the 
plaintiff claimed to be in full force; and 
(b) That, it having been shown and adrpi,tted before the jury 
that the work and labor under the contract on the part of the plain-
.tiff to be performed had been fully performed to the satisfaction 
and acceptance of the defendant; 
There was thereby established a bona fide prima facie case in 
favor of the plaintiff. And there being abundant evidence to sup-
port the verdict of the jury, it was the gravest and most palpable 
error for the court to have proceeded upon the theory that there 
was no evidence to support the verdict. 
11 * *If peradventure it had been considered that the jury had 
disregarded the instructions of the court, an entirely differ-
ent principle- would have been called into play. The question then 
would have rested not upon the want of evidence to support the 
plaintiff's claim, but upon the validity of the defense· thereto. A 
new trial should then properly have been awarded and an oppor-
tunity given the plaintiff to amend his case if possible. Those, as 
your petitioner is advised are elemental principles inherent in the 
trial of cases at common law, and he is advised and charges that 
neither Section 6521 of the Code of Virginia nor any other Vir-
ginia statute law or rule of practice authorizes a judge presiding 
in the trial of a jury ca:;e to usurp the province of the jury as the 
learned Judge did in the instant case. 
STATEMENT OF TBE FACTS ON EVIDENCE SUB-
MITTED TO JURY AS THEY ACTUALLY APPEAi~. 
IN THE BILL OF EXCEPTION MADE A 
PART OF THE RECORD 
Prior to August, 1935, pursuant to an order of the Circuit Court 
of the County of Albemarle, a certain portion of said county 
adjacent to the City of Charlottesville was set up and established as 
a sanitary district known as the Fry's Springs Sanitary District. 
Thereupon the county executive was authorized and directed to 
apply to the Federal Emergency Administration, commonly known 
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as the PW A, for a grant of funds for the purpose of "aiding in 
the financing the construction of a sewerage system and a sewage 
disposal plant" for said district. 
It then became necessary to engage the services of a civil en-
gineer for the purpose of making a proper application to the 
12* Federal *authorities and getting up plans and specifications. 
The petitioner here, R. Stuart Royer, of the City of Rich-
mond, was invited to submit a bid in that connection, which he did 
at · a meeting of th~ Board held at the County Court House on 
August 31st, 1935, in the City of Charlottesville. The proposal of 
the petitioner was accepted and his services duly engaged at a 
specified price of 5 percent of the cost of the project, conditioned 
only upon the granting of aid by the Federal Authorities and the 
acceptance thereof by the County authorities, all of which was 
embodied in a· resolution then passed, which so far as pertinent here, 
was as follows : · 
"WHEREAS, the Judge of the Circuit Court of 
Albemarle County has entered an order establishing a 
Sanitary District at Fry's Spring, an~ 
WHEREAS, the County Executive has been author-
ized to niake application to the Federal Administration 
of Public W arks for a grant for the purpose of aiding 
in the financing the construction of a Sewerage System 
and Sewerage Disposal Plant, and 
Whereas, a proposal has been received from R. Stuart 
Royer, C. E., Consulting Engineer of Richmond, Vir-
ginia, by whkh Mr. Royer agrees to : 
( 1) Do the necessary work to prepare the application 
to the Federal Administration of Public Works at the 
actual cost to him, not including his time, not to exceed 
$175.00. 
( 2) In the e'vent the a.pplica.tion is appro11cd, and. the 
offer of the Govcrmncnt to assist in the financing of th<e 
Project is accepted by this Board, to prepare and furnish 
the complete plans and specifications, including the super-
vision of the letting of the contract for the project, for a 
fee of 5% of the cost of construction. (Italics supplied.) 
NOW THEREFORE, BE IT RESOLVED by the 
Board of County Supervisors of Albemarle County that 
the proposal of Mr. R. Stuart Royer be and is hereby 
accepted." 
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See M.S. Record-Page 24. 
13* *An application for a grant of 45 per cent of the cost 
1
of 
the project, prepared by the petitioner,, was duly filed. 
After some delay for reasons not necessary to be stated here, the 
grant was made by means of an offer by the Federal Authorities 
to contribute. 45 per cent of the cost of the project and due accept-
ance thereof at a meeting of the said Board held at the County 
Court House in the City of Charlottesville on July 1st, 1938, all of 
which fully and at large appears in the minutes of said Board held 
at the time and place mentioned and which appear-Page 27 M.S. 
Record. 
At the same time the members of the Board addressed a petition 
to the Judge of the Circuit Court requesting that a special election 
be hald in Fry's Springs Sanitary District to ascertain whether-
or-not it was the will of the people that bonds be issued to finance 
the construction of a sewerage system and a disposal plant accord-
ingly. Upon this petition the court entered ctn order calling for such 
an election to be held on August 2nd, 1938. 
It is to be observed just here and in this connection that at the 
' time the foregoing action \Vas taken your petitioner was in the City 
of Richmond, and nothing enianating from him had any effect 
whatever upon the action of the Board in the premises. The letter 
of July 1st, 1938, from the petitioner to Mr. Haden, set up by 
defendant as a valid release conditioned upon the favorable result 
of the election, was written after a telephone conversation which 
evidently as shown by the face of the letter, referred to other 
matters, from Mr. Royer's office in the City of Richmond, and 
could no_t possibly have been received until after the decisive action 
above set out was taken. It was not communicated to the Board 
and the contents of the letter do not appear to have been 
14* *made known to any member thereof. It was not replied 
to until four days later, July 5th, 1938, and in this reply 
Mr. Haden called attention to the fact that the election referred to 
had been called to be held on August 2nd, 1938. Mr. Royer had 
previously canvassed the situation and found that the result of the 
election as called would certainly be in favor of the bond issue. 
The election was accordingly held, resulting in the casting of 97 
ballots, of which 71 were in favor of the bond issue, 23 were 
.against it, and 3 votes were void. In other words, the condition of 
the so-called release was thereupon fulfilled in that the results of 
the election were in the affirmative. 
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The uncontradicted evidence of Mr. Royer and· the statements 1 
in his letter of July 1st, 1938, and of Mr. Haden's reply of July 
5th, 1938, show beyond a doubt that both parties had reference to 
the election called to be held on 2nd of August, 1938, and noth-
ing else. 
In the course of the proceedings before the jury, Mr. Haden was 
asked what election the correspondence betwee11 him and Mr. Royer 
had reference. In ruling on the objection to the answering of that 
question, this occurred : 
"By the Court: To the anticipated election· I would 
say would be correct. I see no objection. 
By Mr. Battle ( counsel for the defendant) : I am 
willing to concede, if it comes to that question, I will 
not contest-the fact that Mr. Royer was referring to bond 
issue election which was then pending w4ich was held on 
August 2nd and set aside and held again, but I do object 
to his construing somebody else's letter. 
By the Court: Your objection is well taken as to that. 
I was under the impression he was reading his own letter. 
15* By Mr. Paxson ( counsel for the plaintiff) : If your 
Honor please, the only way, I think, that the Court can 
understand what the letter did mean is for-the· Court to 
inquire into the intention of the parties. It has been 
shown that there was a reply written to this letter by Mr. 
Haden, under date of July 5th, in which he says in reply 
to the terms of your letter, so t submit it is the intention 
of the part.ies. 
By the Court: I think you can ask Mr. Haden what he 
understood by that language in that. That question is all 
right. 
By Mr. Paxson: Now, Mr. Haden, I believe und.er 
date of July 5, 1938, you wrote two letters to Mr. Royer, 
one of which was in direct reply to "Ex. No. 8," ·is that 
correct? 
A. Yes. 
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Q. Will you read "Exhibit No. 9," Mr. Haden? 
A. (Witness reads letter marked "Exhibit No. 9.)" 
Q. Mr. Haden, you made a reply to that letter? "Ex. 
No. 9 was a reply to it? 
A. Yes. 
Q. Now, Mr. Haden, I ·would like for you to explain 
to the Court and to the jury what your understanding 
was of the letter of Mr. Royer, under date of July 1st, 
to which you refer in your answer under date of July 
5th, "Ex. H. A. H. No. 10." 
NOTE: Here the letter was read, and referring to 
what election was in mind, Mr. Haden said: 
"For your information, the Judge has fixed Tuesday, 
August 2nd, 1938, as fhe date of the election." See M.S. 
Record, Page 46. 
16* "By the Court: After hearing the letter read, I think 
the letter speaks for itself. It refers to some election and 
makes clear what it means by that election by saying 'the 
Judge has fixed Tuesday, August 2, 1938, as the date of 
the election!' therefore that letter itself makes a definite 
answer to that. 
By Mr. Paxso~: . As I understood it your 
Honor has ruled that the letter did speak for itself as to 
which election the correspondence refers to. 
By the Court : Yes." 
M.S. Record-Page 52. 
It is thus settled beyond any debate that the election which tl?,e 
, I 
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parties had in mind, mentioned in Mr. Royer's letter of July 1st, 
was. the one that was held on August 2nd, 1938; and when it is 
considered that that election resulted in favor of the bond issue by 
more than two to one, the sole ground of defense here necessarily 
falls to the ground. 
· On August 17th, 1938, an extension of time within which the 
work on the project should be begun was applied for and granted. 
M.S. Record, page 33. 
On August 17th, 1938, the Board passed a resolution adopting 
the wage scale to be observed by the contractor on the work. MS 
Record page 35. 
Therefore, pursuant to the provisions of his contract, the 
petitioner advertised for bids upon the plans and specifications for 
the work prepared by the petitioner and duly adopted by the 
Board. · 
17* *In response thereto a number of bids were submitted, 
and by a resolution adopted on th~ 9th day of September, 
1938, they were referred to the petitioner for tabulation and report, 
and he reported that the bid of A. G. Pinkston for $67,099.00 was 
the lowest, and he recommended its approval by the Board. It w.as 
approved accordingly and the contract let accordingly. 
In the meantime, two things happened which as it is claimed 
, changed the aspect of things. 
On the 3rd day of October, 1938, E. R. Duff filed a petition in 
the Circuit Court contesting the bond election· of August 2nd, 1938, 
on certain grounds not touching the merits of the election or_ sug-
gesting that it failed to reflect the wishes of the people. 
On the 16th day of September, .1938, the City of Charlottesville 
filed a petition in the Circuit Court of Albemarle County asking 
that a large part of the county adjacent to the City of Charlottes-
ville, including about 95 percent of the Fry's Springs Sanitary 
District, be annexed to said City. 
Such proceedings were thereupon had in said cause that on the 
11th day of November, 1938, a final decree was entered, to become 
e'ffective on the 31st day of December, 1938, by which about 98 
percent of the Fry's Springs District was annexed to the said city, 
and in return therefor the country was awarded monetary damages 
for the properties annexed-no appeal was taken. 
On the 2nd day of November, 1938, the Court entered an order 
in the contested bond election setting it aside, and ordered another 
to be held on the 3rd day of December, 1938. 
18* *The utter futility of such an order is apparent when it is 
0 
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considered that substantially all of the Fry's Springs Sanitary 
District, wherein the election was to be held, would become on the 
31st day of December, 1938, a part of the City of Charlottesville, 
and therefore the result of that election, whether affirmative or 
negative, could have no bearing upon anything-it would be an 
absolutely vain thing. 
The form of holding the election, however, was gone through 
with, and 34 votes were cast, 3 for the bond issue and 31 against it, 
and so reported by the commissioners of election. Thereafter noth-
ing was done about the matter. 
The testimony, however, in that connection adduced on the trial 
of the instant case, was to the effect t}Jat if the conditions had been 
otherwise, that is, such as they were on August 2nd, 1938, a vote 
favoring the bond issue would have been cast, but that the people 
refrained from voting at the election because of the annexation sit-
uation above ref erred to. 
At a meeting of the Board of Supervisors held on the 9th day 
of December, 1938, your petitioner presented his claim for the 
services rendered in connection with the sewerage system and dis-
posal plant, for which he was entitled to be paid under the resolution 
of August 31st, 1935. Payment thereof was refused, not because 
the claim was not a just and equitable one, nor because the work 
had not been done to the satis_faction of the county, nor because of 
any release or estoppel, but because of the provisions of the annexa-
tion decree hereinbefore ref erred to. 
The proceedings in reference to that matter were as follows: 
19* "Abstract from Minutes of the Board of County 
Supervisors of Albemarle County." 
From Minutes of December 9, 1938, pp. 283, 284. 
"R. Stuart Royer, of Richmond, Virginia, presented 
his claim and demand against the County of Albemarle 
in the sum of Three Thousand Four. Hundred Twenty-
Four and 95/100 Dollars ($3,424.95) for serfices ren-
dered in connection with a sewerage system and sewerage 
disposal plant·in the area of Albemarle County known as 
the ~ry's Spring Sanitary District. 
After due consideration the following resolution was 
adopted: 
WHEREAS, R. Stuart Royer, of Richmond, Vir-
18 
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ginia, has presented his claim against the County of 
Albemarle in the sum of $3,424.95 for services to said 
county, as more fully set out in his written claim this day 
presented and filed; and 
WHEREAS, the area known as the Fry's Springs 
Sanitary District lies almost 1.oholly within the area of 
Albe1J'tarle County which was recently anne.i~ed by the 
City of Charlottesville in a proceeding held in the Circuit 
Court of Albemarle County; and (Italics supplied) 
WHEREAS, the order of said annexation court made 
certain provisions with regard to the claim of the said R. 
Stuart Royer; and. 
WHEREAS, reference to said order reveals that said 
annexation court decreed that in the event. the said R. 
Stuart Royer established all or any portion of his claim 
against the County of Albemarle by determination of 
some judicial body, the City of Charlottesville, Virginia, 
would be liable for the payment of such judgment. 
NOW, THEREFORE, be and it is hereby resolved 
that the said Royer claim is hereby unconditionally re-
fused, it being the sense of this body that the said Royer 
recover nothing from the County of Albemarle upon the 
claim asserted." 
It thus appears beyond a shadow of a doubt that the only reason 
for rejecting the plaintiff's claim was the provision of the annexation 
decree whereby the fry's Springs Sanitary District became 
20* *a part of the City of Charlottesville. There was not even 
a shadow of a suggestion that there had been any modifica-
tion of the plaintiff's contract either in the resolution or otherwise. 
In the course of the proceedings before the jury, the County 
Executive testified that the petitioner had fully complied with all the 
terms and conditions of his contract with the county upon which his 
claim was based. 
, To further testify on that point the Chairman of the Board of 
Supervisors, Mr. Fray, was called on behalf of the petitioner to 
corroborate the statement of the County Executive. During the 
examination of that witness, the following occurred: 
"By Mr. Battle ( Counsel for the defendant) : I think, 
if your Honor please, I can anticipate what Mr. Fray will 
testify to, and in order. to save time I suggest that we are 
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perfectly 'Willing to concede that Mr. Royer did the work 
under this contract to the perfect satisfaction of the 
County. I have always been willing to stipulate that and 
now renew the offer." M.S. ~ecord, page 58. (Italics 
supplied.) 
Nevertheless, counsel for the petitioner insisted that the examina-
tion of the witness should proceed, saying: 
"By Mr. Paxson : . . . . And I submit it is our right 
and duty to introduce evidence by the Board to state 
whether Mr. Royer has complied with the terms of the 
contract." 
Ruling on that proposition, the Court said: 
"By the Court : I think you did that when you intro-
duced Mr. Haden, who testified that the contract had 
been carried out to the satisfaction of the Bo~rd. That 
matter can be proved and cannot be denied by counsel 
on the other side, because they made a statement a 
moment ago to the Court that they had no reason to 
21 * question that part of it. *The Court tells you that you 
have proven it and proven it in a proper manner." 
Continuing on the point, the Court further said : 
"By the Court: Gentlemen of the jury, the Court rules 
that Mr. Pa:rson has proven the matter he is nO'W dis-
cussing.,, ( Italics supplied.) 
I gather from Mr. Battle's statement that he concedes 
that the work ref erred to in that portion of the resoluti0n 
has been satisfactorily performed. 
By Mr. Battle : Counsel for defendant agrees to that." 
M.S. Record, page 61. 
It was further conceded during the progress of the trial that the 
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resolution of August 31st, 1935, constituted a binding contract be-
tween the petitioner and the County of Albemarle, and the petitioner 
having complied with all the provisions thereof, would be entitled· 
to recover unless he was barred from so doing by his letter of July 
1st, 1938, to Mr. Haden. 
At the conclusion of the petitioner's evidence, the defendant an-
nouncing it had none to offer in its behalf, and a motion to strike, 
being overruled, the case was submitted to the jury upon instruc-
tions, which, in view of what happened subsequently, only a brief 
notice thereof seems to be pertinent at this time. 
'that the adoption of the resolution of August 31st, 1935, con-
stituted a binding contract between the parties, and that all that was 
required to be done to render the County liable was the per-
22* formance *of the conditions mentioned in paragraph 2 of 
said resolutions, and that liability could not be discharged 
except by a new contract bet·w.een the partles sustained by a valuable 
consideration or by the subsequent arising of such condition or 
conditions whereby the plaintiff would be estopped from insisting 
upon his rights; that is, that there was something done by the de-
fendant in reliance upon the offer contained in the letter of July 
1st, 1938, which resulted in the prejudice to or harm to the defend-
ant, and that if the jury believe there was no such valuable con-
sideration and that there were no such conditions as would have· 
estopped the plaintiff, tlien the letter of July 1st, 1938, should be 
disregarded. See instructions 1 and 2 on behalf of the plaintiff, 
M.S. Record, page 167-168. 
On behalf of the defendant, the theory erroneously stated, which 
however was harmless because of the verdict, was that if the letter 
of July 1st, 1938, was written with a full knowledge by the plaintiff 
of his rights in the premises, and that by said letter he intended to 
waive such rights, and to make the payment of his compensation 
for the services rendered contingent upon the conditions therein 
stated, and that the County of Albemarle had received and relied 
upon said letter, then before he could recover he must establish the 
condition mentioned therein, and that such condition was a favorable 
result of the election held on the 3rd day of December, which was 
then held under changed conditions, which never were in the con-
templation of either pai:ty, as was expressly ruled by the court as set 
out on page 51 of the M.S. Record, the Court having there ruled that 
it was obvious that the parties had reference to the election to be held 
on August 2nd, 1938, counsel for the defendant then stating: 
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23* *"I am willing to concede, if it ~omes to that question, 
I will not contest the fact that Mr. Royer was referring 
to the bond issue election which was then pending and 
which was held on August 2nd." M.S. R., page 49. , 
Following the jury's verdict in favor of the plaintiff the defendant 
by counsel moved the court to set aside the verdict on the ground 
ge1!erally that it was contrary to the law and the evidence and with-
out evidence to support it. See M.S. Record, page 173. 
Thereafter on the 11th day of November, 1938, the Court entered 
an order setting aside the verdict and rendered a judgment for the 
defendant 011 the ground that there ,,vas not sufficient evidence to 
support the verdict for the plaintiff. 
The reasons therefor are set out by the trial court with great 
elaboration in an opinion in writing made a part of the record and 
appearing from page 180 to 198 inclusive. 
24* *ARGUMENT. 
It seems to us to be proper to present our argument in two parts-
( 1) as to the written opinion of the trial court (2) as to the case 
as presented in the trial court, with the pertinent incidents thereto 
as shown by the record. 
(1) 
WRITTEN OPINION OF THE TRIAL COURT. 
In attempting to make a fair analysis of the opinion of the trial 
court, we find no little difficulty because of its discursive nature. 
Because of a supposed error in a minor instruction-No. 3 given 
at the instance of the plaintiff-the court below holds that the 
verdict must be set aside (M.S. R., p. 19), and then undertakes to 
show that the case to ,vhich the instructions on both sides were 
directed, and the only one counsel argued either before the court 
or the jury, was nonexistent, and then arguing rather from what 
he thought the defendant's evidence should have shown, rather than 
from the evidence actually produced before the jury, he set up a 
contract between the parties different from that averred in the 
pleadings, to which alone the evidence was addressed, and then finds 
there is no evidence to support the contract so set up, and 
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25* then adjudfoates that there *being no evidence to support 
such a contract, enters a judgment for the defendant. 
To reach that point, the court first finds that the verdict is con-
trary to the law because of a supposed error in the giving of plain-
tiff's instruction No. 3. 
The final conclusion of the court is thus stated in the judgment 
complained of : 
"And the court being further of the opinion that there 
is sufficient evidence before the Court to enable it to 
decide the case on its merits doth order that the plaintiff 
receive nothing from the defendant, etc." M.S. R. p. 19. 
Since the court has gone to the pains of writing an elaborate 
opinion of some 19 pages of typewritten matter in the endeavor to 
show the correctness of the conclusion thus stated, we will pass at 
once to the major promise on which that conclusion is based. 
The conclusion seems to be, so far as we can understand it, this: 
That while it is true the parties made a contract on the 31st of 
August, 1935, covering the work to be performed by the plaintiff, 
and while it is also true that that work was fully performed to the 
satisfaction of the plaintiff's employer, yet it was abandoned between 
that date and July 1st, 1938, when the parties met and entered into a 
new contract, the basis of which was the former contract of August 
31st, 1935, making it subject to a condition which was stated in a 
lefter from the plaintiff to Haden dated July 1st, 1938,and accepted 
by him in a letter dated July 5th, following to the effect that the 
plain ti ff would do all the services contracted for in 1935 but 
26* made the payment of his *compensation subject to a bond 
issue election in the Fry's Spring Sanitary District called on 
November 2nd, 1938, and held on December 3rd, 1938, pending the 
•
111
~ult of annexation proceedings started in September, 1938, and 
which resulted in a decree entered on November 11th, 1938, effective 
December 31st, 1938, which wiped out the Fry's Spring Sanitary 
District under and by which that district was absorbed by and 
·incorporated into the city of Charlottesville, whereby the result of 
the so-called election, in which there were not more than 34 votes 
cast altogether, had as much effect as a puff of wind. In other 
words, it was both ordered and held pendente lite and thus became 
entirely subject to the result of the then pending litigation. Long 
before that time the plaintiff's right to proceed with his contract 
had become firm and vested, to-wit: on July 1st, 1938; long before 
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the December election, the County Board ·had advertised for bids 
on the work and had ref erred those bids for tabulation and report 
to the plaintiff; and long before that time, to-wit, on the 9th day, 
of September, 1938 (See Ms, Rec. pp. 38-40), ·the plaintiff had 
tabulated the bids, and the contract was let to- the lowest bidder at 
$68,099.00 under the superintendence of the plaintiff, and he had 
thereby earned to the uttermost farthing the compensation stipu-
lated for in his contract of August 31st, 1935. 
The statement of the proposition would seem to carry, as the 
saying is, its death wound on its face as far as the defense is con-
cerned. Certain it is, no man but one dereft of his reason would 
have entered into any such contract, and certain it is that no such 
unreasonable construction should be given to the dealings between 
the parties . in the instant case, and none · such was ever claimed 
by them. 
27* *The rule on the subject has been stated many times. One 
of the latest utterances on the subject will be found in the 
case of Moore vs. Railwa31 Company, 159 Va. at page 726, where 
the proposition is very fully discussed. 
In language which found to be particularly applicable to the 
instant case and conclusive thereof, the court at p. 729 said: 
"In Chesapeake & Potoma.c, etc., Co. v. Wythe Mut. 
Tel: Co., 142 Va. 529, S. E. 389, 392, the court said: 'In 
the construction of contracts, the rule is stated by Judge 
Burks in Bank of Old Dominion v. McVeigh, 32 Gratt. 
(73 Va.) 530, as follows: 'As said in the opinion of Ta/,-
bott v. Richmond & Danville R. R. Co. (3 Va. Law 
Journal, 486), to ascertain the intent of the parties is the 
fundamental rule in the construction of a.greements 
(Canal Co. v. Hill, 15 Wall. 94, 21 L. Ed. 64); and in 
such construction, courts look to the language emplo31ed, 
the subject matter, and the surrounding circumstances. 
They are never shut out from the same light which the 
parties enjoyed ·when the contract was executed, and in 
that view they are entitled to place themselves in the 
same situation which the parties who made the contract 
occupied, so as to view the circumstances as they viewed 
them, and so to judge of the meaning of words and of 
the correct application of the language . to the things ~e-
scribed.' " (Italics supplied.) 
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We will first state the substance of the contract assumed by the 
trial court to be the one which the parties entered into, and after 
pointing out that there is not even a scintilla of evidence to support 
it, but the contrary, we will ·then point out the contract that was 
acually entered into, which was fully performed by the plaintiff, 
and by reason of which he is now entitled to the full amount found 
by the jury in his favor. 
The contract assumed by the trial court to have been the one 
finally entered into is stated at M.S. R. pp. 191. 
28* · *It is to be observed that while he admits the original 
contract, as evidenced by the resolution of August 31st, 1935, 
is as the plaintiff claims it, yet he says that July 1st, 1938, that 
contract had been abandoned and that the parties met again on July 
1st, 1938, at a time when the Board of Supervisors was unwilling 
to further proceed without ascertaining ,vhat would be- its situation 
in the event of an unfavorable issue of the bond election, and that 
then the plaintiff agreed to do the work without any charge. unless 
an election which was actually held on December 3rd, 1938, under 
the circumstances above stated, resulted favorably. In support of 
that contention he relied first upon a conversation held between the 
plaintiff and Haden, the County Executive, on July 1st, 1938, and a 
second on a letter written on that date by the plaintiff from the City 
of Richmond, and third upon the reply thereto written by Haden 
from Charlottesville on July 5th, 1938. 
It is rather embarrassing for us to have to say to this court that 
the deliberate finding of the court below as expressed in the written 
opinion is not only without a scintilla of evidence to support it, but 
is directly in the face of both the verbal and written evidence spread 
on the record herein, and which is without a semblance of a con-
tradiction. 
The report of the favorable action by the Federal a1ithorities on 
the application of the Board for aid in the construction of the con-
templated sewerage system for the Fry's Spring Sanitary District 
was received at Charlottesville ·under date of June 28th, 1938, and 
there is no evidence that the plaintiff Royer had any notice thereof. 
A meeting of the County Board was called to be held at 
29* Charlottesville on *Ju,ly 1st, 1938, to consider and act 
upon it. 
At that time the plaintiff was in the City of Richmond and, so 
far as the record discloses, had no knowledge either of the action of 
the Federal authorities on the grant or that that there would be a 
meeting of the Board at Charlottesville on July 1st, 1938. 
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It may be well to recall just here and have it borne in mind 
throughout this discussion the following rule on such situation 
stated in the case of Shicllel v. Berryville Land Co., 99 Va. 88, by 
Keith, President, then speaking for the unanimous Court of Appeals 
at p. 96, where he said : 
"It is a maxim in the administration of justice that 
what does not appear is as though it did not exist." 
The first letter is one written on July 1st, 1938, by the plaintiff 
from Richmond to Haden, the County Executive, and refers to a 
phone conversation concerning a subject not mentioned in the letter. 
At that time it was contemplated that there would very shortly 
be held in the Fry's Spring Sanitary District what is known as a 
bond issue election to ascertain the will of the people as to the 
issuance of bonds to supplement the Governmental aid in the con-
struction of a sewerage system for that district, the plans for which 
were thereafter to be prepared by the plaintiff under the resolution 
of August 31st, 1935. The plaintiff had, sometime prior to the 
date of his letter, with the aid of influential citizens of that district, 
made a careful canvass to ascertain \:vhat would be the probable 
result of such an election should the Federal aid be offered, and all 
were of the opinion that the result would surely be favorable. ( See 
M.S. R. p. 148.·) . 
30* *Subsequent to the date of the conversation over the phone 
above referred to and prior to the date of the writing of the 
letter of July 1st, 1938, the plaintiff, recalling that nothing had 
been said as to what he would do in the event the then contemplated 
election should result unfavorably, wrote the letter in question. The 
first lines of that letter were as follows : 
"Dear Mr. Haden: 
I forgot to remind you when I talked with you on the 
phone that the P. W.A. Construction Bulletin Revised 
82747, a copy of which you probably have, Sheet 1, reads 
in part as follows." ( Italics supplied.) 
Then after referring to that Bulletin, which declared that the 
applicant should instruct the consulting engineer to proceed with 
the preparation of the final plans upon the approval of the project, 
continued: 
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"While I realize I will have to take some chances on 
account of the bond election, etc., I will be willing to 
begin to get these plans in shape if you will issue instruc-
tions to do so, and hereby agree not to hold the Board 
responsible for any further compensation unless the re-
sults of the election are affirmative." · 
At that time the plaintiff could not possibly have known of what 
happened at the meeting of the Board held in Charlottesville at the 
time, and the action of the Board taken at that time could not 
have been influenced in any way by what V\1as said in the letter 
because what it did on that day was prior to the possible receipt of 
that letter by Haden. 
On that date the record shows (M.S. R. p. 27-28) that the 
31 * *offer of the P.W.A. for aid in the construction of the Fry's 
Spring Sanitary District Project was laid before the Board 
and duly accepted by it in the forms prescribed unconditionally, 
and there was neither then nor thereafter in all the proceedings of 
the Board, down to the final rejection of the plaintiff's claim on 
other grounds, any reference to the plaintiff's letter of July 1st, 
1938, either directly or indirectly. 
The full record before the court is entirely void of any reference 
thereto, and it is impossible to suppose that had the contract of 
August 31st, 1938, been modified or intended to be modified 
thereby, some action thereon would not have been taken by the 
Board. 
At the meeting of July 1st, 1938, when the offer of the Federal 
Government was accepted in due form and unconditionally, a pe--
tition was signed by all the members of the Board then present 
asking the Judge to call a bond issue election. That election was 
duly called by an order entered· on July 2nd, 1938, to be held on 
August 2nd, 1938. 
Thereupon Haden wrote accepting the proposition of the plaintiff,· 
and on July 5th, 1938, notified the plaintiff that the Board had 
received notice from the Federal Administration of Public Works 
of the granting of the application for aid in the co'nstruction of the 
Frys Spring Project, and the plaintiff was directed to proceed with 
the preparation of the final plans and specifications therefor. At 
the same time, in a letter written from Charlottesville on July 5th, 
1938, he enclosed to the plaintiff the directions just referred to 
stating that the proposition therein ref erred to was accepted and 
adding: 
.. 
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"For your information, the Judge has fixed Tuesday, 
August 2nd, as the date of the election." 
32* * Assuming then that the plaintiff's proposition, now said 
to have amounted to a release conditioned upon the favorable 
result of a bond issue election, we have to inquire what was the bond 
issue election which the parties had in mind and by what bond issue 
election did they intend to be bound. 
Starting out with the statement which cannot be denied, that there 
was nothing in the telephone conversation on the morning of July 
1st, 1938, referring thereto, because the opening sentence of the 
letter of that date upon which reliance is had distinctly so states, 
we have to inquire as to the evidence on what bond issue election 
the parties intended to be bound by. 
In the first place, that question is conclusively .answered by Haden. 
in his letter of July 5th, 1938, in which he distinctly and unequivo-
cally states: "For your information, the Judge has fixed Tuesday, 
August 2nd, 1938, as the date of the election." ( Italics supplied.) 
T~at would seem to conclusively settle the matter, but for some 
reason which we do not understand from the Judge's opinion, he 
ruled otherwise. 
2. In the course of Haden's testimony, he was asked to what 
election his correspondence related, and he stated that it was the 
election which had been called for August 2nd, 1938. 
3. In the course of a colloquy between counsel during the exami-
nation of Haden, Mr. Battle, counsel for the defendant, stated: 
"By Mr. Battle: I am willing to concede if it.comes to 
that question, I will not contest the fact that Mr. Royer 
was ref erring to a bond issue election which was then 
pending and which was held on August 2nd and set a·side 
and held again." M.S. R., p. 49. 
33* The question ,vas very shortly· thereafter brought sharply 
to the attention of the court by some objections which were made 
when Mr. Haden was further examined on the subject. He was 
asked as to his reply to the letter of July 1st, 1938, and what he 
said therein, and to explain to the jury what his understanding was 
of the letter of Mr. Royer under date of July I st, 1938, to which 
he referred in his answer of July 5th, 1938. The court interrupted 
and said: 
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"By the Court: After ·hearing the letter read I think 
the letter speaks for itself. It refers to some election 
and makes clear that what it means by that election by 
saying 'the judge has fixed Tuesday, August 2, 1938, as 
the date of the election,' therefore that letter makes a 
definite answer as to that." M.S. R. p. 51. 
There was a further colloquy which simply emphasized that state-
ment. If then in the construction of the so-called modification of 
the contract the court has to ascertain what the intention of the 
parties was, having to look first to the terms used and what the 
parties intended thereby, we have here the intention of the parties 
established by every possible means known to the law. We have in 
the first place the unambiguous written terms used by the parties. 
V\T e have it by the unambiguous statements of the parties on the 
· stand that the reference ·was to the sarrie election mentioned in the 
letter. We have third opposing counsel distinctly admitting on the 
record that such was their intention; and we have finally the ruling 
of the court in the presence of the jury that the correspondence con-
stituted the so-called amendment to the original contract of the 
· parties, that the terms of that correspondence were unambiguous 
and must be held to have ref erred to the election then pend-
34* ing and which was called to be held *on August 2nd, 1938. 
How then is it possible to hold that the parties intended to 
be bound by the result of an election which had not then been called, 
which it was not contemplated would be called, and which would 
not be held until after the district in which it was supposed to be 
held had been wiped off the map and would become absorbed by 
and incorporated into the City of Charlottesville within less than 
thirty days. To so hold would be to suppose that the men who 
negotiated it with each other on July 1st, 1938, had indeed become 
bereft of their reason. Particularly if by any stretch of the imagi-
nation Royer, the plaintiff here, can be held to have been advised of 
the fact that the application for Federal aid had been granted and 
accepted unconditionally, and the election actually called or about 
to be called for August 2nd, 1938. 
It is not to be forgotten in this connection that not only was the 
bond election which the County Board and Haden, the County 
Ex.ectttive, had in mind called for August 2nd, 1938, but on the 
17th of August bids were called for under the direction of the 
plaintiff; that those bids were duly received and were referred to 
the plaintiff as the supervising engineer for tabulation and report : 
• 
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and on the 9th day of September, 1938, those bids were reported 
to the County Board and acted upon on the recom!Tlendation of 
the plaintiff, and the contract actually let or ordered to be let 
under his supervision, and was let to a contractor for the sum of 
$66,099.00. Whereby the plaintiff had fully performed to the satis-
faction of his employer everything he had contracted to do and 
had earned to the uttermost farthing the amount of his com-
pensation, and when the matter was submitted to a jury 
35* under *the instructions of the court both pro and con, the 
jury returned a verdict accordingly. 
It is perfectly true that in awarding the contract it was awarded 
subject to the action of the court in the annexation proceedings, 
and had to be abandoned because of the result of those proceedings, 
had at the instance of the City of Charlottesville and thus the 
project could not be carried out, but that is a matter with which the 
plaintiff here had no concern, no matter what view may be taken 
of the very remarkable position of the Trial Court as to what the 
contract between the parties finally was. 
The court so instructed in the 3rd instruction it gave to the jury 
in behalf of the plaintiff, and if there is one thing settled in Virginia 
now it is that the principle of that instruction is the settled law of 
Virginia as declared by the Supreme Court of Appeals in the case 
of Virginia Iron Coal & Coke Co. v. Graham, 124 Va. 692, in a 
very elaborate discussion of the subject by Judge Prentis at pp. 
700-701. 
Instruction No. 3 which the court gave after very elaborate 
argument in the trial court, and which he now holds to have been 
erroneous for no sufficient reason so far as the writers can see, 
related to the situation as it existed at the time the so-called election 
of December 3rd, 1938, was held. At that time, as we have already 
said, the sanitary district had become a fiction of the imagination. 
For all practical purposes it had been wiped out, and no election 
which could be held on that date could have been of any consequence 
or could have affected the action of anybody. All of that district 
practically had become a part of the City of Charlottesville, 
36* and all the parties who *had the right to vote thereat had 
practically become citizens of the City of Charlottesville. 
The total vote at that election amounted to 3 for and 31 against, 
with one or two improperly marked ballots, and to hold that that 
election was of any consequence would be an absurdity, to use the 
mildest form of expression available to the writers. 
On the other hand, it is bound to be held to be true that. when 
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the parties contracted with each other, if they did contract as the 
court said they did on July 1st, 1938, the fundamental basis of that 
contract was necessarily the continued existence of the Fry's Spring 
Sanitary District, the continued jurisdiction of the Board of County 
Supervisors over that district, and the continued power of the 
Board of Supervisors to act in obedience to the result of a bond 
election held in the Fry's Spring District while it was still a part 
of Albemarle County and while it was still without ·any possibility 
of ~elief from the conditions which resulted from the absence of 
a sewerage system, then imperatively needed and which at a former 
election the people had voted for at least three for to one against. 
That situation is treated of in the case we have heretofore referred 
to, and is thus disposed of. 
"If one makes a contract to do a thing which is in 
itself possible, he will be liable for a breach of the con-
tract. But where from the nature of the contract itself 
it is apparent that the parties contracted on the basis of 
the continued existence of the substance to which the 
contract related, a condition is implied that if the per-
formance become impossible because that substance does 
not exist, this will and should excuse such performance." 
Virginia Iron, Coal & Coke Co. v. Graham, 124 Va. 692 
(at p. 701). 
37* *It would be a vain thing to further press the point. It is 
sufficient in the writers' judgment to simply refer to the very 
extensive and full treatment of the subject in Virginia Iron Coal & 
Coke Company case where the contention of the learned Judge of 
the trial court is distinctly negatived and overruled,. and where the 
law as declared in the extract from that opinion above quoted 
settles the matter in favor of the plaintiff he.re. · 
In the statement of his claim set out in full as originally pre-
sented to the Board of Supervisors and as particularized later after 
the matter got into the Circuit Court, the full details of the matter 
of his work and the character thereof is set out item by item is 
stated, the money he expended in connection therewith and the 
time he devoted thereto are set out in detail, and it is shown that 
the work was fully and honestly carried out to the satisfaction of 
his employer; that the value thereof has never been questioned, and 
the amount that would be payable by the Board is admitted, and 
the character of the work related merely to the preliminary steps 
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that would have to be taken to get the project under way, whether 
it was finally abandoned or not. In other words, an abandonment 
of the project either by the County or by the City of Charlottesville, 
which took over the land involved, would not affect his right to a 
recovery. It is further shown that his work was done to the entire 
satisfaction of his employer, and the payment was refused ·not for 
any act or default of the plaintiff, but was refused on the sole ground 
of the absorption of the sanitary district by the City of Charlottes-
ville, which declined to carry out the project, and the carrying out 
of which was in no true sense a condition of the payment to 
38* which *the plaintiff was entitled because that payment was 
earned first by the preparation of the final plans and specifi-
cations and second by the final thing he agreed to do, the super-
vision of the letting of the contract based upon the bids which were 
advertised for and received by the Cdunty Board, all of which was 
to their satisfaction. 
It is per£ ectly true· beyond any peradventure of a doubt that if 
at that point of the matter the County of Albemarle had arbitrarily 
refused to go further it would not have affected the right of the 
plaintiff here to recover. It is equally true, that if the City of 
Charlottesville, having taken over the subject matter of the contract, 
or rather the area in which the work was to be performed, after the 
plaintiff had performed all his work, there can be no question of 
the right of recovery against the County where the City of Char-
lottesville is not the nominal but the real defendant. 
This, it is to be observed is distinctly admitted more than once 
by the learned Judge of the trial court in the course of his opinion, 
for instance at M.S. R., p. 186. 
"Clearly, if there is nothing more to be done or no · 
other conditions attached or no other modifications or 
alterations of the original agreement between the Board 
on the one hand and Royer on the other, then Royer 
should recover and the verdict should stand." 
And at M.S. R., p. 195: 
Should the conditions have been performed and the 
District wiped out of existence, certainly Albemarle 
County could not have relieved itself from liability." 
39* *Cqncluding as to the written opinion of the trial court, 
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we earnestly insist that the record fails to disclose any evi-
dence on which the trial court could base his position that Royer 
and Haden had made a new contract. Further, that the record 
fails to disclose that before the Board of Supervisors passed the 
resolution of July 1st,, 1938, they communicated with Royer on 
that subject. Further, that the record fails to disclose that Royer 
and Haden ever met and agreed upon a new contract, or that the 
letter of Royer under date of July 1st, 1938, was a confirmation 
of any new contract. Further, that the contract between Royer 
and Albemarle County was ever made conditioned upon the results 
of the election which was finally held on December 3rd, 1938. We 
respectfully challenge defendant's counsel to identify any such evi-
dence in the record. 
(2) 
40* *ARGUMENT ON THE CASE AS TO MERITS 
AND INCIDENTS OF TRIAL AS SHOWN 
BY THE RECORD. 
The plaintiff's claim is for the sum of $3,424.95, and his ground 
is two-fold: 
(a) For work and labor done under a special contract evidenced 
by a resolution of the Board of Supervisors of the County of Al-
bemarle passed on August 31, 1935, the full and satisfactory per-
formance of the work contemplated, and the acceptance thereof by 
the Board. 
(b) Upon a qua.ntimi meruit for work and labor done at the 
request of the defendant, the acceptance thereof by the defendant, 
the uncontested value of which is the amount claimed as above 
stated. 
THE DEFENSE. 
The defense in the name of the County, but for the benefit of the 
City of Charlottesville, is a very narrow one, namely, that the 
plaintiff, though he had fully complied with all the stipulations of 
the contract on his part to be performed to the full satisfaction of 
the Board of Supervisors, and had done work of the value of the 
amount claimed, yet had agreed to release the defendant from 
liability by a waiver of his right to demand anything, conditioned 
upon the result of a bond election, to be held in the future, as evi-
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dencecl by a letter written by him dated at the City of Rich-
41 * mond July 1st, 1938, to Mr. *Haden, the county executive; 
and his reply thereto dated at Charlottesville July 5th, 1938 . 
. Briefly of those propositions in the order stated: 
I. 
That there arose under the resolution of the Board of ·Supervisors 
passed August 31st, 1935, a binding contract between the plaintiff 
and the defendant, and that the plaintiff had fully performed the 
conditions thereof on his part to be performed with the knowledge 
and full satisfaction of the Board of Supervisors, and that the fair 
value of the work so don~ was the amount claimed, was on the part 
of counsel for the defendant conceded throughout the trial has 
already been pointed out. · 
Starting out then with the concessum that there was a binding 
contract between the plaintiff and the defendant, and that the plain-
tiff has fully performed the stipulations on his part to be performed, 
the defendant sets up as its sole defense that the plaintiff. is yet 
not entitled to recover because he has agreed to release the ·defend-
ant from all liability in the premises or had agreed to waive his 
right to recover for the work so performed upon the happening of 
a subsequent event. There was no question of estoppel raised .at 
any time in the evidence. 
During the argument on the instructions before the court when 
the case was submitted to the jury, two propositions were 
42* submitted. *to the jury, two propositions were submitted as 
decisive of the case here: One was that a release or waiver 
must be founded upon valuable consideration, as to which there was 
no pretense here; and the other was that an estoppel by conduct 
could only arise ~here the other party had been led to do something 
which resulted in prejudice to him in reliance upon such conduct. 
It is well settled that estoppels are not favored in law. They are 
considered to be odious because in all this class of cases the doctrine 
proceeds upon th~ grounds of constructive fraud-or gross negli-
·gence which amounts to fraud. Taylor v. Cussens, 9 Va. p. 43 
As we have just said, the defense rested solely upon an alleged 
waiver by Royer of his rights evidenced by a letter from him dated 
at Richmond July 1st, 1938, in which he stated he realized that he 
had to take some risks on account of a certain proposed bond 
election, and that while he would proceed with the work called for 
under the resolution of August 31, 1935, he would not hold the 
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Board responsible for any further compensation unless the election 
·shoul9 be in the affirmative. 
At the instance of the defendant the court submitted to the jury 
the law of the case as arising upon that letter in the defendanfs 
third instruction, which was as follows : 
"The court instructs the jury that if they believe from 
the evidence that the plaintiff, Roy~r, wrote the letter 
of July 1, 1938, to Haden with a full lmowledge of his 
rights under the contract of August 31, 1935, and that 
by said letter he intended to waive such rights as he may 
have had to an uncotzditional payment for his servic.es, 
and agreed to make such payment contingent upon the 
conditions therein stated, and that the County of Albe-
marle received and relied upon said letter, then said Royer 
is bound by the conditions -therein stated and must estab-
43* lish the performance *thereof before he can recover in 
this case." ( Italics supplied.) 
For the sake of the argument, the writers are quite willing to 
accept that instruction as correctly propounding the law applicable 
to this case, and we will undertake to show that upon the facts 
the jury could only have found a verdict for the plaintiff. 
Of that instruction it is to be observed that it proceeds upon . 
the following premises : 
1. "That the plaintiff, Royer, wrote the letter·of July 1st, 1938, 
to Haden with the full knowledge of his rights under the contract 
of August 21st, 1935." 
There is no evidence to sustain that proposition_; on the contrary, 
it was distinctively negatived. 
Royer's rights under the contract evidenced by the resolution of 
August 31st, 1935, were conditioned upon an offer by the Federal 
authorities of financial aid in the construction of a sewer system 
and disposal plant for the Fry Spring Sanitary District and the 
acceptance of such offer by the Board of Superyisors. 
At a meeting of the Board of Supervisors held at Charlottesville 
on July 1st, 1938, such an offer was presented to the Board and 
duly accepted in express terms, the resolution stating after reciting 
the offer, "be and the same is hereby in all respects accepted." 
· At the same time all the members of the Board signed a petition 
addressed to the Judge of the , Circuit Court requesting that an 
election be held in the Frys Spring Sanitary District to ascertain the 
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will of the people in respect to the issue of bond to finance the 
construction of the sewerage system and disposal plant for said 
district. 
44* *By that action the County became unconditionally and 
absolutely bound to Royer under the resolution of August 
31st, 1935. 
At that time Royer was in Richmond, and he could not possibly 
have known of his rights thereunder when he wrote his letter of 
the same date from his office in Richmond. So that the jury was 
perfectly justified in finding, and were bound to find, that when 
Royer wrote his letter of July 1st, 1938, he was not fully advised 
of his rights in the premises; that is, he did not have a full knowl-
edge of his rights under the contract of August 1st, 1935, as 
affected by the action of the Board of July 1st, 1938. 
It is perfectly evident that Royer supposed that his rights under 
his contract with the County were dependent upon the result of the 
proposed bond election. This is shown by his conduct in inquiring 
as to the probable result of that election when it should be held, 
this ·is shown conclusively and beyond a shadow of doubt by what 
he said in his ·letter of July 1st, 1938. In that letter, it will be 
remembered, that he said he realized he would have to take some 
risk on the bond election before he would be entitled to his money, 
but he was certainly mistaken in that view of the case because, as we 
have pointed out, his right accrued to hold the County liable under 
the resolution of August 31st, 1935, and became a vested right on 
July 1st, 1938, when the County unconditionally accepted the offer 
of financial aid from the Federal Government. It is certain then, 
therefore, that Royer's letter of July 1st, 1938, written in Richmond 
was based upon a misapprehension both of the facts and of his legal 
rights in the premises. · 
2 .. "And that by said letter he-Royer-intended to waive such 
rights as he may have had to unconditional payment for his 
45* *services." 
That proposition recognizes what is the established law on 
the subject: that a waiver is always a question of intention; that a 
man cannot be held to a waiver unless he intended to waive after 
full knowledge. 
We have then to inquire what was Royer's intention, and to what 
bond issue election he intended to refer, or intended to be bound 
by? We have already pointed out that by the ruling of the trial 
court as well as concession on the part of defense counsel, the 
election referred to was one to be held on August 2nd, 1938. 
'. 
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As pointed out at the conclusion of this brief, the condition upon 
which !foyer's waiver or agreement to release depended, was a con-
dition subsequent which is a matter of defense. It must be strictly 
construed against the defendant and will not be extended by implica-
tion or construction, but must be ·expressed. · Lowman v. Crawford, 
99 Va. 688. 
The most that can be said on the subject is that as to what election 
was referred to, and what Mr. Royer's intention was, was a jury 
question, and the jury having found in his favor concludes the 
matter. 
3. The final proposition involved in the instruction is this: "And 
the County of Albemarle received and relied upon said letter, then 
said Royer is bound by the conditions therein stated." 
As we have seen, the decisive action of the Board was taken at a 
meeting held on the.1st of July, 1938, at Charlottesville. The letter 
of Mr. Royer written at Richmond could not possibly have been 
received and relied upon by the Board when that action was taken. 
It is to be further observed that nowhere throughout the 
46* subsequent proceedings, *which are fully set out in, the 
minutes of the Board, is there any reference to Mr. Royer's 
letter of July 1st; 1938, and no scintilla of evidence that the Board 
of Supervisors in the action subsequently taken relied upon that 
letter or that it was ever produced before the Board. 
·whether that \ivas so or not was, in the aspect most favorable to 
the defendant, a question for the jury, which has been solved in 
favor of the plaintiff by their verdict. So that if we test the right 
to recover here upon· the law of the case as stated in the third 
instruction of defendant's counsel, we are driven to the conclusion 
that the premises stated in that instructi9n are not supported by 
the evidence, but the contrary, and there is no ground for the setting 
aside of the verdict of the jury thereunder. 
An analogous question was presented in: the recent case of 
Georgeton v. Reynolds, 161 Va. 164. 
In that case the facts briefly stated were as follows: 
Reynolds obtained a twenty year lease upon certa_in real estate 
premises, for which he had to pay certain graduated yearly rentals 
and in addition thereto all taxes assessed against the property in 
question. He sold his lease to Georgeton for an agreed bonus of 
$10,000.00 payabl~ in instalments during a period of eighteen 
months, assuming the obligations of the original lessee. 
Georgeton in turn sold out to a realty corporation, which in turn 
assumed his obligations. Of that sale he gave Reynolds notice, and 
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obtained as he claimed a verbal release from him from further 
liability. 
47* * After paying his bonus instalments Georgeton left, re-
lying upon the situation to take care of itself and the·validity 
of the release which Reynolds gave him. 
After some time he returned and found that the parties interested 
had suffered the taxes to accumulate on the property, and thereupon 
Reynolds sued him for the taxes which had thus accrued. 
In defense to this action he set up the verbal release under which 
he claimed he had acted to his prejudice, and that .Reynolds was 
thereby estopped from denying it. The evidence of the verbal re-
lease was stricken out, and in reviewing the case the court held that 
whether there was an estoppel or not was a jury question, and 
reversed the case directing that that question be submitted to the 
i11ry. 
In that connection the court said : 
"A release not under seal requires the support of a 
valuable consideration. The Ferries Co. v. Brown, 121 
Va. 13, 92 S. E. 813; Nort/n()cstern Nat. Insurance Co . .. 
v. Cohen, 138 Va. 177, 121 S. E. 507; Charleston Lum-
ber Co. v. Friedman, 64 \!\T. Va. 151, 61 S. E. 815; BaJ,s 
v. Johnson, 80 W. Va. 559, 92 S. E. 792; Anson on Con-
tracts, section 48 4; 23 R. C. L. p. 3 79 ; 34 C ye. pp. 1046, 
1048." 
A waiver or release, however, v/ithout consideration 
may sometimes be sufficient when one has thereby been 
induced to alter his position to his prejudice. 'In order 
for there to be an estoppel by conduct, the party sought 
to be estopped must have caused the other party to occupy 
a more disadvantageous position than that which he 
would have occupied except for that conduct.' Atlantic 
Coast Line R. Co. v. Brya.n, 109 Va. 523, 65 S. E. 30, 31; 
Terr')' v. McClung, 104 Va. 599; 52 S. E. 355; Rorer-Iron 
Co. v. Trout, 83 Va. 397, 410, 2 S. E. 713, 5 Am. St. 
Rep. 285." 
48* *What was ordered to be done in the case just referred 
to was done in.the case at bar under the defendant's as well as 
, 
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the plaintiff's instructions, and their finding is conclusive in this 
connection. , 
See also Ford Motor Co. v. S'Witzer, 140 Va. at pp. 395-396, 
where the proposition under consideration was fully discussed in 
the light of all the authorities: Old Doniinion S. Co. v. Flannary, 
111 Va. 821-2. . 
SUMMARY. 
A brief summary of the facts shown by the record will be both 
helpful and decisive in this connection: 
On August 31st, 1935, by a resolution then passed referring to 
an application to be made to the Federal authorities for assistance 
in financing the construction of a sewer system and disposal plant 
for the Frys Spring District, the following proposition submitted 
by Mr. Royer was accepted : 
"(2) In the event the application' is approved and the 
· offer of the Government to assist in the financing of the 
project is accepted by this Board, to prepare and furnish 
complete plans and specifications, including the super-
vision of the letting o'f the contract for the project, for 
a fee of five per cent of the cost of the construction." 
Note. It is to be obs~rved that the only condition was the making 
of an offer by the Federal authorities and the acceptance thereof 
by the Board. 
In due course the application was made, and the aid requestetl 
was offered in a letter dated June 28th, 1938. On July 1st, 
. 49* 1938, the *offer of the Federal authorities for financial as-
sistance for the purpose indicated was duly accepted, and an 
election on the subject requested. 
Note. Thereby the contract between Royer and the Board was 
consummated and his rights vested, and when he wrote the letter of 
July 1st, 1938, he could not have known of the action of the Board 
at Charlottesville on that day, nor could the Board have possibly 
received his letter by that time. 
On July 2nd, 1938, an election was called and ordered to be held 
on August 2nd, 1938, and resulted in an affirmative vote of three 
to one; thereby the conditions stipulated for in Royer's letter of 
July 1st, 1938, and upon which his intended waiver was based, were 
fulfilled. 
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On August· 15th, 1938, and August 17th, 1938, an extension of 
time in which the vwrk should be done was discussed and the County 
executive authorized to apply for some extension, which was sub-
sequently in due course extended. 
On August 17th,· 1938, by resolutions then passed a wage scale 
for the work was adopted and attorneys were employed to pass on 
'the proposed bond issue. 
On September 7th, 1938, by resolutions then passed bids on Jhe 
plans prepared by Royer were received, opeped, and referred to 
him for tabulation and report. 
On September 9th, 1938, by resolutions then passed, detailed 
plans prepared by Royer having been fully considered, it was found 
to be to the best interest of the Frys Spring District to construct 
a complete sewerage system · and disposal plant ~s therein pro-
videa. 
50* *Thereupon said plans and specifications were approved 
and adopted an official plans and specifications to be used· 
in the prosecution of said work. , 
At the same meeting the bid of Pinkston of $67,099.99, recom-
mended by Royer as the lowest and best bid, was approved and a 
contract ordered to be executed accordingly. 
On October 19th, 1938, Royer's bill for $3,424.95, based on that 
bid, was presented to the Board, and upon the advice of the Com-· 
monwealth's Attorney the Board felt that no payment could be 
made at that time. 
On December 9th, 1938, Royer's bill was again presented, arid 
payment thereof demanded. 
In the meantime (November 11th, 1938), however, the annexa_. 
tion proceedings had progressed to a final decree effective December 
31st, 1938, by the terms of which the greater part of the Frys 
Spring District was annexed· to the City of Charlottesville, and 
in return therefor the County was awarded damages, from which 
.action the County did not appeal. 
The annexation of the greater part of the Frys Spring Sanitary 
L)istrict must necessarily have materially influ,enced the damages· 
awards, as its taxable values are probably equal to or greater· than 
any other part 'of the County of the same size, consisting as it does 
of valuable lots highly improved by streets and alleys and costly 
residences. 
And the annexation proceedings further provided that the City 
of Charlottesville should be responsible for any recovery by 
5:1 * *Royer in a suit against the ~ounty: · ,. · · 
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Thereupon Royer's bill was refused upon the following 
grounds: 
(a) That the Frys Springs Sanitary District, on account of an-
nexation, lies almost wholly within the limits of Charlottesville; 
(b) That the annexation order directed it (Royer's bill) must 
be established by judicial proceedings, and when so established, it 
is to be paid by the City of Charlottesville. 
Thereafter this action was instituted against the County of Albe-
marle, counsel for the City of Charlottesvi_lle appearing and defend-
ing it. Then for the first time the question of the alleged waiver 
set out in Royer's letter of July 1st, 1938, was set up as a reason 
fnr the non-payment of Royer's bill. 
It is to be observed then that nowhere in all the course of the 
proceeding was there any reference to Royer's letter of July 1st, 
1938, and there is not a scintilla of evidence which shows that that 
letter was ever presented to the Board or that its action was in any 
way influenced by anything contained in that letter. Nor was there 
1 
ever any resolution passed by the Board authorizing counsel to 
defend Royer's claim on any such ground. In other words, it re-
mained for counsel for the City of Charlottesville, appearing by 
sufferance as counsel for the Board, to set up by a plea in this cause 
for the first time the correspondence between Royer and Haden as 
a waiver of his right to recover for work done admittedly to the 
entire satisfaction of the Board of Supervisors, the party with 
whom he contracted. 
52* *Certain it is that proof of one of the two essentials to 
a waiver or estoppel is either proof of a valuable considera-
tion therefor or action by the Board to its prejudice, both of which 
are·wholly lacking in the case at bar. 
It should be borne in mind too in this connection that a waiver 
is a matter of intention, and it certainly cannot be contended that 
Royer made a waiver of his rights against the County contingent 
upon a bond election ha.Id on the 3rd day of December, 1938, after 
the· passage of the annexation decree, and when such an election, 
whether valid or invalid, would have been a brttfttm fulmen-a· 
mere idle gesture without force or effect on anybody. 
II. 
QUANTUM MERUIT. 
Conceding for the sake of the argument that Royern's letter of 
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July 1st, 1938, was received by the Board of Supervisors, accepted 
and acted upon by them, yet it further appears that R9yer fully 
performed the services called for under his contract with the knowl-
edge and consent of the Board in the full expectation of being paid 
therefor, and payment was refused for the reason that a greater 
portion of the Frys Spring Sanitary District had been incorporated 
in the City of Charlottesville, ,,,hen the reason and necessity for a 
second bond election was thereby obviated and done away with. 
It also further appears that under the annexation decree, in com-
pensation for the loss of its lands, the County of Albemarle 
53* was *awarded sums of money in payment of damages. It 
is therefore submitted that Royer on well settled principles is 
entitled to recover here. 
Upotl the facts stated, it is submitted that there arose an implied 
contract under which the County is obliged to pay Royer the 
amount claimed, and the measure of his recovery is not the value 
of his services to the County but the value thereof to Royer. 
The case thus presented is analogous to that of M cCrowell v. 
Burson) 79 Va. pp. 290-302. 
In that case the parties entered into a contract in writing which 
was not signed and therefore void under the statute of frauds, 
whereby McCrowell was to build for Burson two houses to be paid 
for· partly jn land and partly in money. McCrowell incurred some 
expense in preparing to build the houses, but Burson failed and 
refused to permit him to perform the contract. McCrowell there-
upon brought an action of assumpsit, and the defense was that 
the contract related in part to the sale of real estate and was there-
fore not enforceable at law. Nevertheless the court held the plaintiff 
entitled to recover on an implied contract for work and labor done 
and services performed. 
The principles governing cases of this character were considered 
and elaborately discussed in the recent case of Hendrickson v. 
Meredith, 161 Va. at pp. 198 and following. 
Quoting from the authorities, among them Roller v. Murray, 112 
Va. 780, the court said : . 
"The gener<;Ll rule is that where an agreement is treated 
as void merely because it is not enforceable, as in cases 
under the statute of frauds or of parol agreements where 
the contract is not in writing and money is paid or serv-
ices are rendered under it by one party and the other 
avoids it, there can be a recovery upon an implied as-
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54* sumpsit for the *money paid or the value of the services 
rendered .... 
'Services not gratuitous, and neither mala in se nor 
male proltibita, rendered under a contract that is invalid 
and unenforceable, may furnish a basis for an implied 
or constructive contract to pay their reasonable value.' 
Winton v. Amos, 255 U. S. 373." 
Among the instructions given in the case cited was that an implied 
contract is created by law to establish justice between the parties, 
and does not require mutual assent; but may bind a party against 
his will. Discussing that instruction at p. 200, the court said: 
"The object of all principles or rules of law promul-
gated is to do justice between contending parties. If , 
that is the interpretation of the first sentence in· the 
instruction .it is correct. There are quasi contracts, or 
'contracts implied in law' in which the assent of the parties 
is immaterial. In such cases the liability exists from an 
implication of law that arises from the facts and circum-
stances, independent of agreement or pr~sumed intention. 
In such cases, the promise is implied from the considera-
tion received, there the legal duty imposed. upon the 
defendant defines the contract. City of Norfolk v. Nor-
folk County, 120 Va. 356, 91 S. E. 820; Grice v. Todd, 
120 Va. 481, 91 S. E. 609, L.R.A. 1917D, 512; 13 C. J. 
244." 
Discussing and determining the measure of recovery in such 
cases, further quoting froq1 the authorities, at p. 202 the court said.: 
"If there were a valid and subsisting special contract, 
that would control; but whe·re, though an attempt has 
been made to bring about such a contract, it has proven 
unavailing, the attempted contract is ordinarily of no con-
sequence save as it shows the expectation of the parties 
that compensation for the services was to be made. It 
therefore leaves unimpaired the legal implication arising 
out of the rendition of the services upon request and in 
the known expectation of receiving compensation there-
for. The measure of recovery is the reasonable value of 
the services performed, and not the amount -of benefit 
. \ 
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which actually accrued from them to· him for whom 
55* *they were performed. Grant v. Grant, 63 Conn. 530, 
542, 29 Atl. 15, 38 Am. St. Rep. 379; Gay v. Mooney, 67 
N. J. La~, 27, 50 Atl. 596. 
The same principles apply where the parties have at-
tempted to make a contract which is void because its' terms 
are too indefinite, but where one party has, in good faith, 
and believing that a valid contract existed, performed part 
of the services which he had promised in reliance upon it. 
He has performed those services at the request of the 
other party to the contract, and in the expectatiori, known 
to the other, that he would be compensated therefor. 
Here is a. sufficient basis for an implication in law that 
reasonable compensation would be made. The attempted 
special contract being void, there is nothing to overcome 
the implication. Vickery v. Ritchie, 202 Mass. 247, 88 
N. E. 835, 26 L.R.A. (N.S.) 810." 
And thereupon the court concluded the discussion as follows, at 
p. 203: 
"The foregoing discussion has . been confined to the 
exceptions and assignments of error made by the def end-
ant in her petition. From the conclusion reached, it is 
apparent that the case will have to be remanded, hence 
before we leave this instruction we desire to point out 
that there is another error therein to which no exception 
was made, i. e., the measure of recovery is thus stated: 
'Such an amount as you think said services were reason-
ably worth to the said George W. Meredith, deceased.' 
In C,anipbell County v. Howard, 133 Va. 19, 112 S. E. 
876, and Old Dominion Trans. Co. v. Hamilton, 146 Va. 
594, 131 S. E. 850, 46 A.L.R. 186, it was held that the 
measure of recovery in such cases· did not depend upon 
the necessity of the defendant and the value of the serv-
ices to him, but upon the reasonable value of the services 
in themselves. The distinction between the two rules is 
fully discussed in those cases and need not be repeated 
here." 
It is submitted, therefore, that regardless of any question of the 
validity of the instructons, upon the undisputed facts in this case it 
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'plainly appears that the plaintiff Royer is entitled to a judgment for 
the full amount of his claim. 
56* *PLAINTIFF'S INSTRUCTION NO. 3 
It is insisted that plaintiff's instruction No. 3 was erroneous, and 
the court, as the writers have been informed, has expressed the 
opinion that such was the case, and for that reason the verdict of 
the jury should be disregarded . 
. There seems to have been, it is respectfully submittd, a grave 
misconception as to the purport of that 'instruction and what it was 
intended to cover. 
For the reasons and upon the authorities hereinbefore presented, 
we submit that even if that instruction were erroneous, it was harm-
less error, and the verdict of the jury should be sustained not-
withstanding. 
But we are not for a moment conceding that there was any error 
in the instruction. In deference, however, to the expressed opinion 
of the court, that instruction should now be examined more closely 
and critically than has heretofore.been the case. 
That instruction was as follows : \ 
"The Court instructs the jury that if they believe from 
the evidence that the project referred to in Royer's letter 
of July 1, 1938, introduced in evidence, was abandoned 
b)' the County of Albemarle by reason of the annexation 
proceedings referred to
1 
in the evidence, then they may 
. disregard said letter of July 1, 1938, and the replythereto 
of July 5, 1938, in arriving at their verdict." ( Italics 
supplied.) 
57* *Note: If there is any error in the instruction it is in the 
statement that the jury might in their discretion disregard 
the letter in question. It might well have been mandatory in terms 
rather than permissive. 
But however that may be, let us consider the instruction. Of 
that instruction the following things are to be observed : 
(a) That it had reference to Royer's letter of July 1st, 1938, 
wherein the intention was expressed, as it is argued by learned 
counsel on the other side, that there would be a waiver of his right 
to recover conditioned upon the result of the bond election ordered 
on July 2nd, and which was held on August 2nd, 1938. 
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(b) That it had reference only to an abandonment by the County 
of Albemarle of th~ project in question "by reason of the annexa-
tion proceedings," and not to an abandonment by reason of the 
result of the subsequent bond election of the 3rd day of December, 
1938. Such a contingency, it is to be further noted, was never even 
remotely in the minds of the parties to that correspondence at the 
time it occurred. The result of the second bond election held on 
the 3rd day of December, 1938, was expressly withdrawn from 
the consideration of the jury by the court's instructions. 
(c) .And the jury was thereupon told that if the project was 
abandoned, not by reason of the result of the second bond election 
but by reason of the annexation proceedings, something, as we have 
just said, that was not contemplated by anybody in July, 1938, then 
they might disregard the correspondence in question in arriving at 
their verdict. 
Why that instruction under the circumstances disclosed 
58* *by this record should be considered erroneous, the writers 
at least have been unable to see. 
In determining its propriety, it must be considered in the light of 
all the facts which the record tended to disclose. Those facts briefly 
stated and recapitulated here are as follows : 
1. When the letter was received by Haden, the Board had already 
been committed to the carrying out of the project according to the 
original plans and specifications by an unconditional acceptance of 
the grant of Federal aid. 
2. When it was written Royer was in Richmond without any 
information of the action of the Board or advice that his rights 
under his contract with the Board had vested. · 
It is evident from the terms of the letter that he supposed those 
rights were dependent upon the result of some future bond election, 
as to which he was gravely mistaken. 
3. That the intention of the writer was merely to waive his rights 
in the event gf an adverse result of the election then contemplated, 
and which was held on August 2nd. That result was to to one in 
his favor. 
That such was his actual intention was not disputed by counsel on 
the other side. M.S. R., p. 49. · 
4. That thereafter Royer with the full knowledge of the Board 
of Supervisors and under its express orders proceeded with his work 
and fully and satisfactorily performed ihe services which were 
contemplated, and thereafter under the express orders of the Board 
continued in the performance of his undertaking. 
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59* * 5. That the annexation proceedings resulted in a decree 
which was entered on the 11th day of November, .1938, to 
become effective on the 31st of December, 1938, the result of which 
was that a large portion of the territory of the County, including 
the greater portion of the Frys Spring Sanitary District, became 
incorporated in the City of Charlottesville, and the County was 
awarded a large sum of money therefor. 
6. That the first bond issue election was set aside for reasons 
purely technical and not because the will of the electors was not 
thereby truly reflected, and a second election was called to be held 
on the 3rd day of December, 1938, under conditions radically differ-
ent from those contemplated in July, 1938, and under conditions 
which would necessarily render such an election abortive and an 
idle gesture whether affirmative or negative. 
Certainly it must be true that Royer having fully performed his 
services and earned his money is entitled to recover if the project 
w·as abandoned not because of anything said in his letter of July 
1st and not because of any dereliction or failure on the part of 
Royer to perform fully his contract,. but because of the annexation 
decree, in which the County of Albemarle acquiesced and received 
the benefits thereof to the amount of over fifty thousand dol-
lars. 
If it be true, as stated by the Virginia Court of Appeals in the 
case of Hendrickson v. Reynolds above cited, that the object of all 
prif)ciples or rules of law promulgated is to do justice between 
contending parties, and that there are quasi contracts or contracts 
implied in law in which the assent of the parties is imma-
60* terial; and if it also *be true, as stated in the same paragraph, 
that in such cases the liability exists from an implication of 
law that arises from the facts and circumstances, independent of the 
agreement or of the presumed intention of the parties ; and if it be 
further true, as further stated in the paragraph referred to, "In 
such cases the promise is implied from the consideration received, 
there the legal duty imposed upon the defendant defines the con-
tract," it is submitted that there can be no escape from a judgment 
here in favor of Royer. See Hendrickson v. M ereditlt, 161 Va. 193 
(at p. 200). 
And if it be further true, as stated in the same case, "that the 
measure or recovery in such cases does not depend upon the neces-
sity of the defendant and the value of the services to him, but upon 
the reasonable value of the services in themselves," there can, as it 
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is submitted, be no escape from a judgment for the full amount of 
Royer's claim. 
In conclusion, it is to be hated that we stand in this court on this 
motion upon. the verdict of a jury in favor of the plaintiff, upon 
instructions which fairly submitted the whole case, and upon facts 
which abundantly, both in law and equity, entitle the plaintiff to 
indisputable right of recovery. 
CONCLUSION. 
For the foregoing reasons the plaintiff, R. Stuart Royer, prays 
that a writ of error may be awarded him, and that the judgment of 
the trial court entered November 11th, 1939, may be re-
61 * viewed and reversed, *and that final judgment may be 
entered in this court in his favor, or, it the court thinks 
proper, that a new trial may be awarded to him. Counsel for 
plaintiff, R. Stuart Royer, desire to -st~te orally their reasons for 
reviewing the judgment complained of and adopt this ·petiti.on as 
their opening brief, and pray that it may be so treated in event the 
writ of error prayed for is granted. · 
Counsel for petitioner, R. Stuart Royer, do hereby aver that on 
the 5th day of March, 1940, a copy of this petition was delivered 
too Lyttleton Waddell at his address at Charlottesville~ Virginia, 
he being of counsel of record for the defendant. 
Respectfully submitted, 
R. STUART BOYER, 
By Counsel. ' 
ROBERT E. SCOTT, Richmond, Va. 
C. AR~ONDE PAXSON, Charlottesville, Va. 
Counsel. 
We, Robert E. Scott and C. Armonde Paxson, Attorneys at Law, 
practicing in the Supreme Court of Appeals of Virginia, do hereby 
certify that in our opinion it is proper that the decision complained 
of should be reviewed by the appellate court. 
Given under our hands this 5th day of March, 1940. 
R. STUART ROYER, 
ROBT. E. SCOTT. 
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Received March 5, 1940. 
M. B. WATTS, Clerk. 
Writ of error and supersedeas granted. Bond $300.00. 
3/27/40 H. B. GREGORY. 
Received March 28, 1940.-M. B. W. 
RECORD 
VIRGINIA: 
IN THE CIRCUIT COURT OF 
ALBEMARLE COUNTY. 
R. STUART ROYER, 
v. 
BORAD OF COUNTY SUPERVISORS OF ALBEMARL~ 
. COUNTY, VIRGINIA. . 
RECORD. 
·Pleas and Proceedings before the Circuit Court of Albemarle 
County. . 
Be it Remembered, That on December 13th, 1948, A Notice of 
Appeal was filed in the Clerk's Office of Circuit Court of Albemarle 
County, Virginia which Appeal is in words as follows, to-ivi: 
To Margaret T. Woodward, Clerk of the Coim/31 Board of Super-
visors of Albemarle C ount31: 
I, R. Stuart Royer, of Richmond, Virginia, do hereby formally 
notify you that I have taken an appeal to the Circuit Court of 
Albemarle County from the action of the County Board of Super-
visors of Albemarle County in rejecting and disallowing my claim 
in the sum of Three Thousand Four Hundred Twenty-four and 
95/100 Dollars ($3,424.95), which rejection and disallowance were 
done by action of the County Board of Supervisors of Albemarle 
County at a special meeting held on December 9th, 1938. You are 
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further notified that I have deposited with the Clerk of the Circuit 
Court of Albemarle County an appeal bond in the penalty of $100.00 
with JEtna Casualty and Surety Company as surety on said bond, 
the penalty of said bond having been fixed by the Judge of the 
Circuit Court of Albemarle County and the surety thereon having 
been approved by the Clerk of the Circuit Court of Albemarle 
County. 
Respectfully, 
C. ARMONDE PAXSON, 
R. STUART ROYER, 
By Counsel. 
Counsel for Appellant. 
page 2 ~ INDORSEMENTS: 
This is to certify that this day I served a true copy of the within 
notice on Margaret T. Woodward in person, she being the Clerk of 
the County Board of Supervisors of Albemarle County. 
Dated at Charlottesville, Virginia, this 12th day of December, 
1938. 
J. MASON SMITH, 
Sheriff of Albemarle County. 
Returned Executed December 13, 1938. 
EVA W. ~AUPIN, Clerk. 
BE IT FURTHER REMEMBERED, to-wit: 
On December 9th, 1938, the following Plaintiff's Statement of 
Claim was filed in the Clerk's Office in the Circuit Court of Al-
bemarle County. 
To the Board of Coitnty Supervisors of Albemarle County, Vir-
_ginia: 
I, R. Stuart Royer, hereby make formal demand upon the Board 
of County Supervisors of Albemarle County for the payment to me 
of the sum of Three Thousand Four ~undred Twenty-four Dollars 
SO· Supreme Court of Appeals of Vir~nia 
and Ninety-five Cents ($3,424.95) which sum is justly due and 
owing to me by said Board of County Supervisors of Albemarle 
County, for the following, to-wit: 
Pursuant to a resolution of the said Board of County Super-
visors of Albemarle County, ,adopted on the 31st day pf August, 
1935, the undersigned was authorized and instructed to proceed 
with efforts in connection with the financing and construction of 
· a sewerage system and sewerage disposal plant in the area known 
, as the Fry's Springs s·anitary District. 
page 3 ~ That the undersigned prepared preliminary and field 
surveys in connection with said sewerage system and sew-
erage disposal plant, which surveys have been furnished to and 
accepted by the said Board of County Supervisors of Albemarle 
County. 
That the undersigned made preliminary investigations and pre-
pared an application to the Public Works Administration, and 
prepared one original set of drawings and specifications with two 
complete copies of each, as well as other documents and estimates 
and quantities, all of which documents and information have been 
furnished to and accepted by the said Board of County Supervisors 
of Albemarle County. 
That the undersigned rendered assistance in obtaining and analyz-. 
ing bids on the construction cost of said sewerage system and said 
sewerage disposal plant, and that the fee due the undersigned is 
based upon the low bid which was submitted from a competitive 
field, and which bid was accepted by the Board of County Super-
visors of Albemarle Co~nty, subject to certain conditions. 
That the undersigned rendered assistance in obtaining approval 
of the project by the Public Works Administration and assistance 
in the supervision of the letting of the contract, and that such 
approval by the Public Works Administration has been obtained. 
That the qualified voters. of the District known as the Sanitary 
District of Fry's Springs in Albemarle County did, at an election 
held 6n August 2nd, 1938, approve by their affirmative vote the 
issuance of bonds by the County of Albemarle for tl].e financing of 
said sewerage improvements. 
·That in addition to the foregoing, the undersigned furnished' 
nine sets of plans and specifications tb bidders, one· set to the Public 
Works Administration, one set to H. A. Haden, Esq., and one set · 
to the State Health Department. 
page 4 · ~ That all of the terms and conditions of the employment 
of the ,undersigned by the Board of County Supervisors 
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of Albemarle County have been met and complied with, as far as - \ 
the undersigned is concerned, and the undersigned having under-
taken and completed his several duties as agreed to with said Board 
of County Supervisors of Albemarl~ County, the undersigned hereby 
demands the payment to him of the sum of Three Thousand Four 
Hundr~d Twenty-four Dollars and Ninety-five Cnets ($3,424.95). 
An itemized statement of said claim is as follows: 
For the various services performed, as above set forth, 
exclusive of certain plans and specifications .......... $3,354.95 
For 12 sets of plans and specifications, as above set forth 70.00· 
Total ....................................... $3,424.95 
The undersigned estimates that in connection with this project, 
he has devoted to said project 260 working days. 
rhis claim is hereby presented against said Board of County 
Supervisors of Albemarle County pursuant to the requirements of 
the statute in such cases made and provided. 
Respectfully submitted, 
R. STUART ROYER. 
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CITY OF RICHMOND, to-wit: 
I, James E. Timberlake, a Notary Public for the City of Rich-
mond, State of Virginia, do hereby certify that R. Stuart Royer, 
whose name is signed to the foregoing statement of account claim 
v. Board of County Supervisors of Albemarle County, has this day 
personally appeared before me within my said City and made oath 
that the things therein stated are true and that said account claim is 
subject to no offsets, credits or counterclaims to the best of his 
knowledge and belief. 
Witness my signature this 23 day of November, 1938. 
My commission expires the 24th day of July, 1939. 
Filed December 9th, 1938. 
JAMES E. TIMBERLAKE, 
Notary Public. 
EVA W. MAUPIN, Clerk. 
. ' 
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And on another day, to-wit: January 25th, 1939, the following 
ORDER was entered. 
This day came the plaintiff and submitted in writing a bill of the 
particulars of his claim, upon which he intends to rely, and the 
same is accordingly filed. 
ENDORSEMENTS: 
ENTER 
L. F. S. 
Filed this 25 day of Jan. 1939 
L. 0. B. 50 P. 427 
Have Seen 
Walker and Taylor 
By Robert Taylor 
EVA VV. MAUPIN, Clerk. 
page 6 ~ And on the same day, to-wit: January 25th, 1939, the 
plaintiff filed his Bill of Particulars in the words follow-· 
ing, to-wit: 
For Bill of Particulars in the above-entitled action, the plaintiff, 
R. Stuart Royer, relies upon the allegations set oui in "Statement 
of Claim" presented to and rejected by the Board of County Super-
visors of Albemarle County, Virginia, on December 9th, 1938, and 
also further relies upon the following particulars, to-wit : 
(A) That on August 21st, 1935, the Board of County Super-
visors of Albemarle County, duly adopted a resolution accepting, 
unconditionally, a proposal from plaintiff herein, which proposal 
had to do with ( 1) preparation by plaintiff of application to Federal 
Administration of Public Works for grant for the purpose of aiding 
in financing the construction of sewerage system and sewerage 
disposal plant in the Fry Springs Sanitary District of Albemarle 
County, ( 2) in the event of said application being approved and 
the offer of financing fro!n the Government being accepted, the 
said R. Stuart Royer to furnish complete plans and specifications, 
including supervision of the letting of the contract for the project 
for a fee of 5 % of the cost of construction; ( 3) If the said Board 
of County Supervisors elected to have R. Stuart Royer supervise 
the work under said project, the said Royer to receive an additional 
fee of 2% of the cost of construction; ( 4) to furnish th~ said 
Board of County Supervisors with services on a per diem basis at 
the rate of $20.00 per diem plus traveling expenses incurred by 
said Royer. 
That pursuant to such accepted proposal, the said R. Stuart Royer 
- did prepare an application to the Federal Administration of Public 
Works, which application was duly granted under P.W. 80813-306, 
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dated at Washington, D. C. on Jtme.28th, 1938, in which acceptance 
Albemarle County was granted the sum of $37,800.00, subject to 
the terms recited in said grant. 
page 7 ~ That on July 1st, 1938, the said Board of County 
Supervisors of Albemarle County proceeded . to accept 
such grant from the Federal Administration of Public Works, which 
acceptance is officially evidenced by a unanimous resolution of said 
Board of County Supervisors of Albemarle County, which resolu-
tion is spread in the Minute Book of said Board of County Sup!!r-
visors at pages 260 and 261 therein. 
That on August 17th, 1938 and August 24th, 1938, advertise-
ments for bids on said project were publishes in the Richmond 
Tinies-Dispatch, as required by the regulations of the Federal Ad-
ministration of Public Works. 
That on September 9th, 1938, the plans and specifications for said 
sewerage system and sewerage disposal plant, prepared by the said 
R. Stuart Royer, were approved, adopted and declared official by 
resolution of said Board of County Supervisors of Albemarle 
County, which resolution is spread in aforesaid Minute Book at 
pages 273, 274 and 275. 
That on the same date, to-wit, September 9th, 1938, the said 
Board of County Supervisors of Albemarle County directed that 
bids received on said project be filed and presented to R. Stuart 
Royer, for tabulation, with instructions to said Royer to report his 
findings as to the lowest and best bid. 
That on the same day, to-wit : September 9th, 1938, the said R. 
Stuart Royer did report to said Board of County Supervisors that 
A. G. Pinkston & Co., of Norfolk, Virginia, had submitted the 
lowest and best bid, to-wit: $67,099.00, which bid was accepted by 
said Board of County Supervisors of Albemarle County and J. M. 
Fray, Chairman of said Board was directed to execute a construe-/ 
tion contract with said A. ·G. Pinkston & Co., subject to certain 
conditions. 
page 8 ~ That on the basis of said accepted bid, to-wit: 
$67,099.00, the said R. Stuart Royer is entitled to a fee 
of 5% ,:vhich amounts to $3,354.95, as provided in (2) of afore-
said resolution dated August 21st, 1935, and in addition thereto, the 
said R. Stuart Royer has furnished seven extra sets of plans and 
specifications which, although not provided for in said resolution of 
August 21, 1935, were approved by part 4 of contract between the 
said R. Stuart Rater and said Board ·of County Supervisors of 
Albemarle County, which approval is dated August 15th, 1938, and 
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for which plans and specifications the said R. Stuart Royer is en-
titled to the sum of $70.00, which added to the aforesaid $3,354.95, 
makes a total due said Royer of $3,424.95, a claim for which was 
presented to said Board of County Supervisors of Albemarle County 
on Dece01ber 9th, 1938, and which claim was rejected and dis-
allowed by said Board of County Supervisors. 
( B) In addition to the foregoing, R. Stuart Royer says further 
t.hat he relies upon the following particulars, to-.wit: 
That on August 21st, 1935, he was employed by the Board of 
County Supervisors of Albemarle County to prepare an application 
to the Federal Administration of Public Works for a grant in con-
nection with the construction of a sewerage system and a sewerage 
disposal plant in the Fry Springs Sanitary District of Albemarle 
County, Virginia, and that from August 21st, 1935, until Decem-
·ber 9th, 1938, he, the said R. Stuart Royer, performed the following 
services and sustained th_e following monetary expenses, all of 
which were for the benefit of, and with the knowledge and consent 
of the Board of County Supervisors of Albemarle County, Virginia: 
Survey party, Preliminary expense 8/3/35-10/15/35 ... $ 
Miscellaneous expense, induding board, lodging, gasoline, 
oil, telephone, telegraph, etc. . ... · ....... i •••••••••• 
·Mileage ( 432 mi. @Sc) ........................... . 
Three meals @75 . ........................ . 
page 9 r Preparation of data for application for furids 
from and approval by Federal Administration 
of Public Works 8/3/35-6/29/37 ................ . 
151 hours@ $3.00 per hour 
Surveys for final plans including draftsmen 
7 /28-/38-9/1/38 payroll-draftsmen .............. . 
Board for Brooks ................ . 
· 8/ 8/38 Draftsman ..... ; ............... . 
8/30/3ij Extra help ...................... . 
9 / 1 /38 Draftsman ..................... . 
· Stakes, Charlottesville, Lumber Co. . ................ . 
Brooks-making 41 easements, , 60 hours @ $1.00 per 
hour .....................................•.... 
Brooks-working on plans in office, 35 hour @ $1.00 per 
hour ......................................... . 
R. Stuart Royer-203 hours in preparation of specifica-
tions and designing @ $3.00 per hour ............. . 
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Sept. 1935-2 days ............................. . 
July, 1938-2 days ............................. . 
Consultations at Charlottesville, including opening of bids, 
etc., 16 days ................................... . 
Mileage to Charlottesville, 2,016 miles @ Sc ........... . 
75 stencils cut@ $2.00 ............................ . 
P'aper, ink, etc ................................... . 
Postage .. ~ ................................. · .... . 
Addendas ...................................... . 
F elders-Specifications 
Covers ....................................... . 
25 sets of plans .... · .................... · ...... · .... . 
Helper for collating ............................... . 
Stenographic services ............................ . 
Long distance calls .............................. . 
Correspondence with Federal Administration of Public 
Works, H. A. Haden, County Executive Albemarle 
County, equipment manufacturers, contractors, etc., 
etc .......................................... . 
Incidental expense ....................... · .......... . 
Office overhead .................................. . 




















page 10 ~ That the foregoing expenses and fees are all the result 
of services and benefits rendered to and for Albemarle 
County, Virginia, and that the plans, specifications and construction 
data furnished · to said Albemarle County through its Board of 
County Supervisors have been approved· and appropriated to the 
uses of said Albemarle County. That as a result thereof, the Board 
of County Supervisors have both expressly and impliedly obligated 
s~id County of Albemarle to the payment of said $3,424.95 to the 
said R. Stuart Royer. 
(C) That for time consumed, expenses incurred and professional 
services rendered to .the County of Albemarle, Virginia, between 
August 21st, 1913, and December 9th, 1938, by R. Stuart Royer, he, 
the said Royer, is entitled to recover, at least from said County of 
Albemarle, Virginia, the sum of $3,424.95, the same being as result 
of programme for construction of sewerage system and sewerage 
disposal plant in the area known as Fry Springs Sanitary District 
in said County of Albemarle. 
Respectfully submitted, 
0 
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R. STUART ROYER, 
By Counsel. 
ROBERT E. SCOTT 
C. ARMONDE PAXSON 
Counsel for R. Stuart Royer. 
Filed this 25 day of Jan. 1939. 
EVA W. MAUPIN, Clerk. 
And on another day to-wit: February 1st, 1939, the defendant 
filed its Motion which is in words as follows, to-wit: The defendant 
moves the Court to strike the Statement of Claim and Bill of 
· Particulars filed by plaintiff because they do not set out a 
page 11 ~ definite, certain and particular claim against this defend-
ant and fails to apprise the defendant of the nature, basis 
and particulars of the plaintiff's claim. 
Filed this 1st day of Feby. 1939. 
JOHN S. BATTLE, 
E. V. WALKER, p. d, 
City Attorney. 
EV A. W. MAUPIN, Clerk. 
Filed this 1st day of July, 1939. 
EV A. W. MAUPIN, Clerk. 
And on the same day, ·to-wit, February 1st, 1939, the defendant 
·filed its Demurrer which is in words as follows : · 
The said defendant says that the Statement of Claim in this 
action is not sufficient in Law for the following reasons: 
( 1) That the claim asserted does not contain allegations sufficient 
to sustain a cause of action based upon an express contract or upon 
an implied contract. 
(2) That no express contract is alleged because the statement 
of claim fails to alleg.e that the defendant expressly agreed to pay 
for the services which are alleged to have beeri performed. 
( 3) That no implied contract is alleged because the statement of 
claim fails to allege that the defendant officially ratified, or ap-
proved or accepted the services which are alleged to have been 
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performed, nor is there any allegation in the statement of claim as 
to the value of the said services. 
( 4) That the plaintiff cannot recover upon an implied contract 
with the defendant if an express contract exists covering the services 
which are alleged to have been performed, and cannot recover the 
services which are alleged to have been perfomecl, and cannot 
recover upon a quantum nieruit if the express contract is specific as 
to the amount which is to be paid for said services. The 
page 12 ~ plaintiff cannot recover upon an implied contract with the 
def enclant unless the same has been officially ratified. 
( 5) That no recovery can be had upon an express contract be-
cause the statement of claim fails to allege that the plaintiff per-
formed the services which he was authorized and instructed to do 
by the resolution of the Board of County ·supervisors of Albemarle 
County adopted on August 31st, 1935-or that the services which 
are alleged· to have been rendered were performed in compliance 
with said resolution. 
( 6) That said statement of claim fails to allege whether the 
services alleged to have been rendered were performed in compliance 
with an express contract or an implied contract. 
(7) The statement of Claim shows on its fact that the "low bid" 
upon which plaintiff's claim is alleged to be based was· accept to 
certain conditions and there is no allegation. showing the purpose 
of these conditions or the fulfillment thereof. 
( 8) The notice shows nothing which renders defendant liable for 
the sum of $70.00 claimed for nine sets of plans. 
WHEREFORE said defendant moves the. court to dismiss said 
'claim. 
Filed this 1st clay of Feby. 1939. 
JOHNS. BATTLE, 
E. V. \i\T ALKER, p. d., 
City Atty. 
EVA. W. MAUPIN, Clerk. 
And on another dav, to-wit, Februarv 3rd, 1939, the following 
Order was entered, to~wit: This day ca1;1e the parties plaintiff and 
defendant, by their respective coulse, and the defendant's demurrer 
to the plaintiff's statement of claim and bill of particulars. And 
the matter having been set clown for argument, and the matters 
of law arising thereon having been argued by counsel and con-
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sidered by the Court, the said demurrer and the said 
page 13 ~ motion to strike are each by Court hereby overruled, to 
which action of the Court in· overruling said demurrer and 
said motion .to tsrike, the defendant by counsel excepted on the 
ground stated in said demurrer and said motion to strike. 
We have seen the. within order. 
WALKER & TAYLOR, 
JOHN S. BATTLE, 
By E. V. WALKER. 
J. F. S. 
Filed this 3rd day of Feby. 1939. 
EVA. W. MAUPIN, Clerk. 
L.O.B. SO P. 430. 
And on another day, to-wit, February 4th, 19.39, .the defendant 
filed its Motion for a More Specific Bill of Particulars in words as 
follows to-wit: 
The defendant, by counsel, moves the Court to require the plain-
tiff to file an additional bill of particulars, giving the following 
information : 
( 1 ) Whether the plaintiff is suing upon an express contract and 
the incidents therefrom which the law implies, or upon an implied 
contract which is independent of arid different from the express 
,contract. 
Indorsements 
Filed this 4th day of Feby. 1939. 
EVA W. MAUPIN, Clerk. 
JOHN S. BATTLE, 
E. V. WALKER, p. d. 
And on the same day to-wit, February 4th, 1939, the Court 
entered its Order in words as follows, to-wit: This day came the 
plaintiff and the defendant, by their respective counsel, and came 
also a certain written motion by defendant for a more specific bill of 
particulars from plaintiff, and all matters of law pertaining thereto 
having been submitted and argued by counsel, the Court doth con-
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elude and hereby orders that said motion be, and the same hereby 
is overruled. 
To which action of the Court in overruling said motion, the 
defendant, by counsel, excepted. 
page 14 ~ Filed this 4th day of Feby. 1939. 
EVA W. MAUPIN, Clerk. 
L.O.B. 50 P. 431. 
And on the same day, to-wit, February 4th, 1939, the defendant 
filed its Plea of General Issue which is in words as follows, to_.wit: 
The said defendant, by its attorneys, comes and says that the 
defendant did not undertake or promise in manner and form as the 
plaintiff hath in this action complained. And of this the said def end-
ant puts himself upon the Country. 
Filed this 4th day of Feby. 1939. 
EVA. W. MAUPIN, Clerk. 
JOHN S. BATTLE, 
E. V. WALKER, p. d. 
And on another day, to-wit, February 6th, 1939, the defendant 
·filed its Grounds of Defense which are in words as follows, to-wit: 
( 1) That if the plaintiff is suing upon an express contract which 
has been officially as$ented to, the same is completed as to all of its. 
terms and conditions and that the plaintiff has absolved and relieved 
the defendant from all ·obligations arising therefrom or incident 
thereto; that the foregoing statement is like appli~able to all implied 
obligations which may arise by operation of law with respect to 
said express .contract; 
( 2) That if the plaintiff is suing upon an implied contract which 
is independent of the above mentioned express contract or if the 
plaintiff is undertaking to recover upon a quantum meruit basis, the 
aforesaid express contract bars a recovery upon any such independ-
ent implied contract, as well as upon a quantum meruit basis; 
( 3) That the plaintiff cannot recover upon an implied contract 
which is independent of the express contract between the 
page 15 ~ parties unless the defendant has in some way officially 
ratified, approved or sanctioned said implied contract and 
that the defendant has not officially done so; 
( 4) That the only ~ontract existing between the plaintiff and the 
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defendant is an express contract which is evidenced by a resolution 
of the Board of County Supervisors of Albemarle County, adopted 
on August 31st, 1935, and subsequent resolutions of said Board of 
Supervisors with· relation thereto, as well as a certain letter from 
the plaintiff to H. A. Haden, County Executive for the defendant, 
dated July 1, 1938, which is hereby attached and made a part 
hereof; by reference to said resolutions and letter, it will appear 
that defendant is not entitled to recover anything on account of 
services render_ed because no valud election approving the bond 
issue has been hald and the project for ,ivhich the alleged services 
were rendered has been abandoned; 
( S) That the value of the services claimed to have been rendered 
are excessive. 
Filed this 6th day of Feby. 1939. 
·EVA. W. MAUPIN, Clerk. 
JOHN S. BATTLE, 
E. V. WALKER, p. d. 
EXHIBIT NO. 8-COPY 
Mr. H. A. Haden, Co. Executive 
Albemarle County, 
Charlottesville, Va. 
Dear Mr. Haden: 
I forgot to remind you when I talked with you on the 'phone 
that the P.W.A. Construction Bulletin-Revised 8/27 /37 copy of 
which you proba~ly have-Sheet 1-reads in part as follows: 
"Upon approval of the projects by the Public Works Administra-
tion, and not later than the adoption of the ~overnment's 
page 16 ~ offer to aid in the construction of the project, the Appli-
cant shaould instruct its Consulting Engineer or Archi-
tect to paoceed with preparation of final plans-" etc. While I 
realize I will have to take some chances on account of the Bond 
Election, etc., I will be willing to begin to get these plans in shape, 
if you will issu~ instructions to do so, and hereby agree not to 
hold the Board responsible for any further compensation unless 
the results of the election are affirmative. In other words, I will 
not put any further liability on the Board unless the project goes 
through. , 
Sincerely yours, 
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R. STUART ROYER, 
Consulting Engineer. 
And on another day, to-wit: April 25th, 1939, the following was 
entered: L.O.B. 50; 462: 
On this, the 25th day of April, 1939, came the plaintiff, R. Stuart 
Royer, in person and by counsel, and likewise came the defendant, 
the County Board of Supervisors of Albemarle County, by its 
attorneys. 
And the said defendant having heretofore filed its plea of the 
general issue to the palntiff's action herein, the plaintiff replied 
generally thereto, and the is~ue was joined. 
Thereupon came the following jury of seven, the same being a 
portion of the venire summoned for the trial of civil as well as 
criminal cases during the· current term, and by direction of the 
Court, now employed for the trial of the case at bar, namely: 
C. E. Blace, T. R. Wyant, W. B. Colthurst, George A. Gibson, 
G. Norris Watson, J. W. WBaber and S. E. Pugh, Jr., who upon 
examination were found duly qualified, were selected, tried, and 
swoi·n according to law. 
Thereupon a portion of the evidence of the plaintiff had been 
introduced, and it appearing that the case could not be 
page 17 ~ concluded today, this action is ordered continued until 
tomorrow morning, April 26th, 1939, at 9 :30 o'clock 
the jurors aforesaid being discharged ·until that day. and hour. 
And on another day, to-wit: April 26th, 1939, the following 
order was entered: L.0.B. 50 p. 463. 
On this, the 26th day of April, came again the plaintiff, R. Stuart 
Royer, in person and by counsel, and also came the defendant, the 
County Board of Supervisors of Albemarle County, by its attorneys. 
And thereupon came again the jurors, sworn to try the issue in 
this case joined, pursuant to their adjournment on yesterday. 
And thereupon, after the evidence of the plaintiff had been intro-
duced, the defendant by counsel moved the Court to strike the 
evidence so introduced and to exclude the same from the considera-
tion by the jury. . 
But the Court, having heard the arguments of counsel on said 
motion, overruled the same, to which action of the Court the de-
fendant by Counsel excepted. 
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Whereupon, after all the evidence herein had been introduced, the 
said defendant, by counsel, renewed its motion to strike such evi-
dence and exclude same from consideration by the jury. 
But the Court again overruled said motion, to which action and 
ruling of the Court, the defendant, by counsel, excepted. 
And it appearing to the Court that the case cannot be concluded 
today, this action is ordered continued until tomorrow morning, 
April 27th, 1939, at 9 :30 o'clock, the jurors aforesaid being dis-
char~ed until that day and hour. 
page 18 ~ And on another day, to-wit: April 27th, 1939, the 
following oder was entered. L.O.B. 50 p. 463. 
On this, the 27th day of April 1939, came again the plaintiff, R. 
Stuart Royer, in person and by counsel, and came also the defend-
ant, the Board of County Supervisors of Albemarle County, by its 
attorneys. 
And thereupon came the jurors sworn to try the issue in this case 
joined, pursuant to their adjournment yesterday. 
And the jurors aforesaid, having now fully heard the evidence' 
and arguments of counsel, arid having received the instructions of 
the Court, retired to their room to consider their verdict, and after 
some time returned into Court with the following verdict, to-wit : 
"We the jury find for the plaintiff in the sum of thirty-
four hundred and twenty-four and 95/100 ($3,424.95) 
with interest from September 9th, 1938." 
W. B. COLTHURST, Foreman. 
And the jury was discharged: . 
Thereupon, the said defendant, by counsel, moved the Court to 
set aside aforementioned verdict against it upon the following 
grounds: that the verdict is contrary to the law and the evidence, 
admission of evi4enc~ submitted by the plaintiff, exclusion of evi-
dence offered by the defendant, refusal to give instructions offered 
by the defendant, and the giving of instritctions submitted by the 
plaintiff, that the verdict is without evidence to . support it, and 
renewed its objection to the Court's action and ruling on the motion 
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to strike the evidence and to exclude it from consideration by 
the jury. 
And the Court, desiring to allow time to counsel for the presenta-
tion of arguments upon the aforesaid motions, reserving its judg-
ment herein until a later date, doth order that this action be con-
tinued until the 29th day of May, 1939. upon which date oral argu-
ments upon the aforesaid motions shall be presented. · 
page l9 ~ And upon another day, to-wit: May 29th, 1939, the 
following order was entered. L.O.B. 50 p. 472. 
On this, the 29th day of May 1939, came again the parties to the 
above entitled action by their attorneys upon the motion of the 
defendant to set aside the verdict of the jury. 
Whereupon, the Court having fully heard the arguments of 
counsel upon the aforesaid motion to set aside the said verdict of 
the jury doth continue said cause for a leter day for determination. 
And upon another day, to-wit: November-11th, 1939, the follow-
ing order was en'tered. 
This day came the parties plaintiff and defendant, by their re-
spective attorneys, and the Court having maturely considered t~e 
defendant's motion to set aside the verdict of the jury returned 
herein on the 27th day of April 1939, and being of the opinion for 
the reasons set forth in its written opinion herewith filed that said 
verdict is without evidence to support it and that the jury was 
misdirected by the Court, doth sustairt said motion· and set aside 
said verdict; to which the plaintiff, by counsel, excepted. 
And the Court being further of opinion that there is sufficient 
evidence before the· Court to enable it to decide the case upon its 
merits, doth order that the plaintiff recover nothing from the de-
fendant, but that the defendant recover of the plaintiff its costs by 
it herein expended; to which the plaintiff, by counsel, excepted. 
And the plaintiff having indicated his intention to apply to the 
Virginia Supreme Court of Appeals for an appeal and supersedeas, 
the operation of this judgment is suspended for a period of sixty 
days. 
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page 20 ~VIRGINIA: IN THE CIRCUIT COURT OF 
ALBEMARLE COUNTY. 
R. STUART ROYER, 
v. Plaintiff's Bill of Exceptions No. 1, 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
BE IT REMEMBERED, and the (:ourt certifies, that at the trial 
of this case on the issue joined, the following evidence was intro-
duced by the plaintiff: , 
page 21 ~ EVIDENCE 
H. A. HADEN, 
a witness introduced on behalf. of the Plaintiff, being first duly 
swo.rn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. Is your name H. A. Haden? 
A. Yes. 
Q. I think all of us know this, Mr. Haden, but for the purposes 
of the record, will you please state what your official position is 
with the County of Albemarle and how lqng you have held that post? 
A. Courity Executive five years. 
Q. Then, you were acting in the capacity of County Executive 
during the summer of 1935? , 
A. Yes. 
Q. Very briefly, Mr. Haden, of what does your duty consist? 
A. It is hard to be brief. 
Q. Don't be brief, then? 
A. The law says that the County Executive shall be the adminis-
trative head of the County Government. 
Q. I take it, then, that you are, for all praGtical pur-
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p~ge 22 ~ poses, County Manager; is that the effect of it? 
A. Yes. 
Q. It is one of your duties to meet with the County Board of 
Supervisors? 
A. Yes . 
. Q. I think that you also carry out certain instructions from the 
Board of Supervisors from time to time, that is one of y.our duties? 
A. Yes, I carry out all their instructions. 
Q. The activities of the Board of Supervisors at their regular 
and sp~cial meetings are recorded in ~ preserved minute book, I 
believe? , · 
A. Yes. 
Q. And that minute book is kept in your office? 
A. Yes. 
Q. Is there but the one book? 
A. There are a number of books, but this is the one that was 
used at this time. 
Q. This is the official record of the minutes of the County Board 
of Supervisors from August 1, 1935, up to and including Decem-
ber 9, 1938? 
A. Yes. 
Q. Mr. Haden, in 1935 (l don't believe there is any contest on 
this) the Fry's Springs District was declared to be a sanitary dis-
trict, is that correct? 
page 23 ~ A. That is correct. 
Q. And at or about the time that declaration was made 
on the part of the Board, what, if anything, did the County of Albe-
marle do in connection with improving the Fry's Springs area as 
contemplated by the statute? 
A. They made an application for a Federal grant to install a 
sewerage system. 
Q. Did the County of Albemarle at that time have in its employ 
any civil engineer, or did it retain the services of any engineer? 
A. Well, arrangements were made with Mr. Royer to prepare the 
application in connection with it. 
Q. Briefly, how did you happen to select Mr. Royer; was he the 
only person you considered? 
A. No; we got bids from Mr. Royer as well as others and it 
appeared that Mr. Royer's proposal was the most attractive and his . 
was accepted. 
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Q. Mr. Royer's proposal being the most attractive, his services 
were accepted, I believe, by resolution of August 31, 1935, is that 
correct-look at the minute book and see if that is correct? 
A. Tpat is right, dated 31st of August, 1935. 
Q. Mr. H~den, I hand you a certified exhibit and will ask you if 
that is an exact copy of a portion of the resolution to which you 
have just referred·? 
page 24 ~ HAH EXHIBIT-1 
Abstract from Minutes of the Board of County Supervisors 
of Albemarle County. 
From Minutes of August 31, 1935, p. 84: 
"WHEREAS, the Judge of the Circuit Court of Albemarle 
County has entered an order establishing a Sanitary District at 
Fry Spring, and 
WHEREAS, the County Executive has been authorized to make 
application to the Federal Administration of Public Works for a 
grant for the purpose of aiding in financing the construction 
of a Sewerage System and Sewerage Disposal Plant, and 
WHEREAS, a proposal has been received from R. Stuart Royer, 
C. E. Consulting Engineer of Richmond, Virginia, by which Mr. 
Royer agrees to : 
(.1) Do the necessary work to prepare the application to the 
Federal Administration of Public vVorks at the actual cost 
to him, not including his time, not to exceed $175.00. 
(2) In the event the application is approved, and the offer of 
the Government to assist in the financing of the Project is 
accepted by this Board, to prepare and furnish the complete 
plans and specifications, including the supervision of the 
letting of the Contract for the project, for a fee of 5% of 
the cost of construction. 
( 3) If the Board wishes the services of Mr. Royer, to supervise 
the construction of the project: to sqpervise the work until 
completed for an additional fee of 2% of the cost of con-
struction, this supervision is however optional with the 
· Board. 
( 4) If his services on a per diem basi!;; are required, to furnish 
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same upon request at $20.00 per day plus traveling expenses. 
NOW THEREFORE, BE IT RESOLVED by the Board of 
County Supervisors of Albemarle County," that the proposal of Mr. 
R. Stuart Royer be and is hereby accepted." 
I hereby certify that the foregoing is a true and accurate abstract 
from the Minutes of the Board·of County Supervisors of Albemarle. 
County, as recited in the caption. 
MARGARET T. WOODWARD; Clerk. 
page 25 ~ A. It is. 
Q. I would like for you to mark that "Exhibit H. A.H. 
No. l"? 
A. I so mark it. 
Q. I would like for you to read it to the jury? 
Note: Witness reads the copy of resolution, marked' "Ex. H. 
A. H. No. 1." 
By C6unsel for Plaintiff: We would like ~o offer that in the 
evidence, if the Court please. 
By the Court: File it in evidence, marked "Ex. H. A. H. No. 1." 
Q. Mr. Haden, in conneetion with this application, I presume a 
special election was called in the county in connection with. certain 
bonds, is that true? 
A. Yes. 
Q. Will you state to the jury what was the result of that first 
election? 
A. The first one that was called was not held, because the elec-
toral board I don't think ever received notice that there was an 
election, and the morning of the election there just were not any 
ballots and, of course, they did not hold any election. 
Q. Subsequent to that was another election held? 
A. The date was fixed and ballots prepared and the election held. 
Q. After the first election, which was really the first 
page 26 ~ one. called, did the County of Albemarle receive any cor-
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respond from the Federal Administration in connection 
with the Federal grant? 
A. We received information that the money had been disposed 
of, that all had been allotted and there would be no money for this 
project? 
Q. So, if that_ special election had resulted in an affirmative vote, 
as I understand, it would have been the duty of the county to pay 
all the costs of the installation of the sanitary system rather than 
part? 
A.. That is right. 
Q. Do you know whether or not the fact that the Federal money 
had been ·discontinued was made. known to the voters of Albemarle 
County? 
A. Yes. 
Q. What happened to the application, Mr. Haden, that had been 
filed with the Federal Emergency Administration, was it just filed? 
A. It was left on file. As I understand, it was approvec;l by all 
the Government agencies that it was necessary to be approved by 
and it was left there for the New Federal Aid program at a later 
date. 
Q. I believe it has been agreed by counsel that in th~ early summer 
of this year the Federal Emergency Adniinistration de-
page 27 ~cided to award a grant to the County of Albemarle in con-
nection with the construction of this sanitary system? 
A. In the early summer of last year. 
Q. Was that grant" from the Federal Emergency Administration 
accepted by the county ? 
A. Yes. 
Q. Is that acceptance reflected in the minutes of the Board of 
Supervisors of Albemarle County? 
A. Yes . 
. Q. I hand you a two page certified paper, which purports to be 
an exact copy of a motion for that resolution, will you compare it 
and see if it is an exact copy of that resolution? 
A. Yes. 
Q. Will you kindly mark that "Exhibit H. A. H. No. 2" and 
read it to the jury? 
A. (Witness reads the copy of resolution marked "Exhibit H. 
A. H. No. 2.") 
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By C9unsel ·. for Plaintiff: We offer that exhibit in the record, 
if your Honor please. 
By Court: File it. 
Q. rhat grant, Mr. Haden, of the Federal Emergency Adminis-
tration carried a · conditional clause in it, as I understand it, that 
the construction would have to be actually under way within eight 
weeks from the date of offer? 
page 28 ~ H. A.H. EXHIBIT-2 
Abstract from Minutes of the Board of County 
Supervisors of Albemarle County. 
From Minutes of July 1, 1938, pp. 260, 261: 
"After discussion of the offer of the United States of America 
to aid by way of grant in financing the construction of a Sewerage 
System and Disposal Plant, the following Resolution eneitled "A 
RESOLUTION ACCEPTING THE OFFER OF THE UNITED 
STATES TO THE BOARD OF COUNY SUPERVISORS OF 
ALBEMARLE COUNTY, VIRGINIA, TO AID BY WAY OF 
A GRANT IN FINANCING THE CONSTRUCTION OF A 
SEWERAGE SYSTEM AND DISPOSAL PLANT" was pro-
posed by Dr. L. G. Roberts and read in full: 
RESOLUTION. 
A RESOLUTION ACCEPTION THE OFFER OF THE 
UNITED ST A TES TO THE BOARD OF COUNTY SUPER-
VISORS OF ALBEMARLE COUNTY, VIRGINIA, TO AID 
BY WAY OF GRANT IN FINANCING THE CONSTRUC-
TION OF A SEWERAGE SYSTEM AND DISPOSAL PLANT. 
BE IT RESOLVED by the Board of County Supervisors of 
Albemarle County, Virginia : 
Section 1. That the offer of the United States of America to 
the Board of County Supervisors of Albemarle County, Virginia, to 
aid by way of grant in financing the construction of a Sewerage 
System and Disposal Plant, a copy of which offer reads as follows: 
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P. W. 80813-306 
FEDERAL EMERGANCY ADMINISTRATION OF 
PUBLIC WORKS 
Washington, D. C. 
Dated: June 28, 1938 
Docket No. Va. 1097-F. 
Albemarle County, Virginia. 
Charlottesville, Virginia. 
1. Subject to the terms and conditions (PWA Form No. 230, 
as amended to the date of this Offer) which are made a part hereof, 
the United States of America hereby offers to aid in financing the 
construction of a sewerage system and a disposal plant, including 
acquisition of necessary land and rights of way therefor (herein 
called the "Project"), by making a grant to Albemarle County, 
Virginia (herein called the "Applicant") in the amount of 45 per 
cent of the cost of the project upon completion, as de-
,page 29 ~ termined by the Federal Emergency Administrator of 
Public W arks, but not to exceed, in any event, the sum 
of $37,800. 
2. By acceptance of this offer the Applicant covenants to begin 
work on the Ptoject as early as possible but in no event later than 8 
weeks from the date of this Offer and to complete such Project with 
all practicable dispatch, and in any event within 8 months from the 
commencement of construction. · 
UNITED ST A TES OF AMERICA. 
Federal Emergancy Administrator of Public W arks. 
by (Sgd.) H. A. GRAY, 
Assistant Administrator. 
Be .. a~d the same is hereby in all respects accepted. 
Section 2. That said Board of County Supervisors of Albemarle 
County, Virginia, agrees to abide by all the Terms and Conditions 
of said offer, including the Terms and Conditions annexed thereto 
and made a part thereof. 
Section 3. That the County Executive be and he is hereby au-
thorized and directed forthwith to send to the Federal Emergency 
Administration of Public W arks three certified copies of the pro-
ceedings of the -Board of County Supervisors of Albemarle County, 
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Virginia, in connection with the adoption of this Resolution, setting 
forth this Resolution in full, and such further documents or proofs 
in connection with the acceptance of said offer as may be requested 
by the Federal Emerga.ncy Administration of Public Works. 
The above'Resolution was seconded by Mr. P.H. Gentry and was 
adopted by the following recorded vote: Ayes: Messrs. J. M. Fray, 
E. J. Ballard, P. H. Gentry, H. Ashby Harris, C. Purcell McCue, 
and Dr. L. G. Roberts ; Noes : None. -
The Chairman thereupon declared said Resolution carried. 
All members of the Board signed the petition addressed to the 
Judge of the Circuit Cour, requesting that an election be held in the 
Fry's Spring Sanitary District to ascertain whether or not it was 
the will of the people that bonds be issued to finance the construc-
tion of a Sewerage System and Disposal Plant. 
I hereby certify that the foregoing is a true and accurate abstract 
from the Minutes of the Board of County Supervisors of Albemarle 
County, as recited in the caption. 
MARGARETT. WOODWARD, Clerk. 
·page 30 ~ A. That is right. 
Q. In other words, eight weeks after the date of the 
offer, which was August 23, 1938? 
A. Yes. 
Q. The special election which you· refer to was held August 2, ~ 
1938? 
A. Yes. 
By the Court: This grant' was granted on the original 1935 
application? 
A. That is correct. 
By Mr. Paxson : 
Q. In other words, Mr. Haden, under date of the special election 
of August 2, 1938, which was the first time you could ascertain the 
wishes of the voters· of the Fry's Spring District, there was left only 
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three weeks under the Federal grant within which to commence 
r construction ? 
A. That is correct. 
Q. So, between the commitment of the Federal Administration 
and the time of the special election five of the eight weeks had 
elapsed? 
A. That is correct. 
Q. During that time did you have any contact with Mr. Royer 
in connection with the matter? 
A. Yes, I saw him on several occasionsn and had cor-
page 31 } respondence with him. 
Q. There has been some reference here made to a letter 
Mr. Royer wrote you under date of July 1 and two letters under 
date of July 5th, to which I will refer later. Was Mr. Royer with 
you personally when those two letters were written, that is the letter 
of July l, 1938, and the letter of July 5th? 
A. No. 
Q. Do you know whether Mr. Royer was actually present on 
July 1, 1938, the date when the -Board of Supervisors actually 
accepted the bid? 
A. I don't think he was. 
Q. I will ask you to ref er to your minute book, at page 266, and 
ask you whether the Board of County Supervisors adopted at that 1 
time a resolution concerning an extension of time from the Public 
Vv orks Administration for the commencement of construction of a 
sanitary system? 
A. The minutes refer to a resolution authorizing me .to make an 
application for an.extension of time. 
Q. In those. same minutes was any resolution adopterl or do the 
minutes reflect anything with regard to the retaining of counsel to 
pass on the validity of the bonds to be issued under this election? 
A. \Tes; , 
Q. Do those minutes also carry any resolution concern-
page 32 ~ ing the adoption of minimum wage rates and wage scale 
in connection with this p~ogram ? 
A. \Tes. 
Q. Mr. Haden, I hand you three paper writings, all dated August 
17, 1938, which purport to be excerpts from the minutes of the 
Board of Supervisors taken from pages 266, 267, and 268, and will 
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ask you if they are exact copies of the minutes as recorded in this 
book? 
A. They are. 
Q. Will you kindly mark them "Exhibit H. A. H. No. 3," "Ex-
hibit H. A. H. No. -4" and "Exhibit H. A. H. No. 5"? 
A. I so mark them. 
Q. Mr. Haden, I will ask you to read "Ex. 3" and "Ex. 4," ·and, 
unless counsel on the other side and the court wish you to read 
"Ex. 5," I will not ask you to read that? 
A. (Witness reads "Ex. 4" and "Ex. 5.") 
By Mr. Battle: If the court please, we would like to have read 
into the record the paragraph preceding that. I object to that as a 
partial excerpt from the minutes. 
By the Court : If there is any portion or record that has any 
reference to these matters it can go in at the same time. What is the 
paragraph you refer to? 
By Mr. Battle: It is with regard to the extension of 
page 33 ~ H. A.H. 'EXHIBIT-3 
Abstract from Minutes of the Board of County 
Supervisors of Albemarle County. 
From Minutes of August 17, 1938, pp. 266, 267: 
"The County Executive reported that the Corhmonwealth's Attor-
ney and he had had a conference on August 16, 1938, with the 
Regional Director of the Public Works Administration in Atlanta, 
Georgia, with reference to an extension of time in which to begin 
th~ construction of sewers at Fry's Spring, and that the Regional 
Director advised that under the circumstances, an extension of time 
would he recomended by his office, but that it would be necessary for 
the request to be submitted in writing. 
The County Executive was authorized and directed to make the 
necessary written request for an extension of time in which to begin 
work in the Fry's Spring Sanitary District." 4,Q __ , 
... 1 
I hereby certify that the foregoing is a true and accurate abstract 
74 Supreme Court of Appeals of Virginia 
H.A.Haden. 
from the Minutes of the Board of County Supervisors of Albemarle 
County, as recited in the caption. 
MARGARET T. WOODWARD, Clerk. 
page 34 ~ H. A.H. EXHIBIT-4 
Abstract from Minutes of the Board of County 
Supervisors of Albemarle County. 
From Minutes of August 17, 1?38, p. 268: 
"The Commonwealth's Attorney advised that he had received a 
communication from Messrs. Thomson, Wood and Hoffman, ad-
vising that their fee in connection with the proposed issue of bonds 
for the Fry's Spring Sanitary District would be $100.00, · if the 
issue were approved. In the event that this firm could not approve 
the bonds, the 'fee would be $50.00. 
Upon motion, duly made and seconded, it was ordered that 
Messrs. Thomson, Wood and Hoffman be employed to pass on 
the legality of the proposed issue of Bonds for the Fry's Spring 
Sanitary District, in accordance with said firm's proposal." 
I hereby certify that the foregoing is a_ true and accurate abstract. 
from the Minutes of the Board of County Supervisors of Albemarle 
County, as recited in the caption. 
page 35 ~ 
MARGARET T. WOODWARD, Clerk. 
H. A.H. EXHIBIT-5 
Abstract from Minutes of the Board of County 
Supervisors of Albemarle County. 
From Minutes of August 17, 1938, pp. 267, 268: 
"The Board's attention was called to the fact that it was necessary 
to adopt a Wage Scale, which the contractor in constructing sewers 
in the Fry's Spring Sanitary District: would be required to pay those 
employed by him, which Wage Scale was to be submitted to the 
Regional Office. of the Public Works Administration for approval. 
The following Resolution, offered by Dr. L. G. Roberts, duly 
seconded, was unanimously adopted : 
' 
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RESOLUTION FIXING MINIMUM WAGE RATES. 
WHEREAS, a thorough investigation has been made of the 
hourly wage rates which are being paid in the County of Albemarle, 
Virginia, which is the locality in which the proposed project (here-
inafter referred to as "Project") is to be constructed by the County 
of Albemarle, Virginia, to employees in each trade or occupation 
engaged in work of a nature similar to the work to be performed 
in the construction of said Project, and the prevailing hourly wage 
rates being paid in such locality to such employees for such work ' 
have been determined by conference with employers of labor in the 
County. 
NOW, THEREFORE, BE IT RESOLVED by the Board of 
County Supervisors of the County of Albemarle, Virginia, that the 
following rates for the respective trades of occupations listed below 
shall be and are hereby fixed as the minimum hourly wage rates 
and have been determined in accordance with rates prevailing for 
work of a similar nature in the locality in which the proje~t is to be 
constructed : 
WAGE SCALE. 
Trade or Occupation Wage Rates 
Bricklayers (Manholes) ............................ $ .80 
Bulldozer Operator ................................. $ .50 
. Bacldill Operator .................................. $ . 50 
·Blacksmith ....................................... $ .SO 
Carpenter ........................................ $ .65 
Concrete Finisher .................................. $ .60 
Concrete Mixer Operator ................... $ .50 
page.36 ~ Compressor Operator ...................... $ .50 
Clamshell Operator ............... · . . . . . . . . . 1.00 
Crane Operator. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1.00 
Drill Operator..................................... .SO 
Electrician ............................ : . . . . . . . . . . .75 
Electrician .- .................................. ·. . . . .45 
Finishing Machine Operator.................... . . . . . .50 
Form Setter .................. · ................... ·. . .60 
Grader Operator ........... : . . . . . . . . . . . . . . . . . . . . . . . .SO 
General Repairman. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .75 
I· 
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Hoisting Engineer . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .65 
Heating Kettle Operator... . . . . . . . . . . . . . . . . . . . . . . . . . .35 
Laborers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .30 
Mortar Mixers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3 5 
Oiler . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .35 
Po,vder Man ............ ~ . . . . . . . . . . . . . . . . . . . . . . . . . .60 
Pile Driver Engineer ................. ~ . . . . . . . . . . . . . .60 
Pipe Caulker, Layer, Jointer, Yarner. . . . . . . . . . . . . . . . . . .40 
Rigger . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .75 
Reinforcing Steel Setter. . . . . . . . . . . . . . . . . . . . . . . . . . . . .40 
Rodman ..................... -. . . . . . . . . . . . . . . . . . . . .40 
Stone Setters (Curbstone) . . . . . . . . . . . . . . . . . . . . . . . . . . .SO 
Rakers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Roller Operator . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .SO 
Shovel Operator ................. ~ . . . . . . . . . . . . . . . . . 1.00 
Skilled Mechanic . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .75 
Tractor Operator . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .50 
Truck Driver . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .40 
Trench Bracers............. . . . . . . . . . . . . . . . . . . . . . . . .40 
Tranch Machine Operator ........................... 1.00 
Waterboy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .30 
W atchn1an ............................ ·. . . . . . . . . . . .30 
BE IT FURTHER RESOLVED that the foregoing list of 
trades or occupations includes to the best of our knowledge, all the 
classificat£ons of employees who will be engaged in work on said 
Project 'other than executive, supervisory, administrative, clerical 
or other non-manuel workers as such. 
BE IT FURTHER RESOLVED that there be transmitted with 
this resolution the substantiating data upon which the foregoing 
determination is based." 
I hereby certify that the foregoing is a true and accurate abstract 
from the Minutes of the Board of County Supervisors of Albemarle 
County, as recited in the caption. 
MARGARETT. WOODWARD, Clerk. 
page 37 ~ the bond and why it was asked. If your Honor please, I 
certainly have no desire to cumber the record by putting 
in it a lot of immaterial matter which may be in those· particular 
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minutes, but I do submit that if these gentlemen are to put in ex-
tracts from the minutes that they should be extracts of everything 
involving this issue. 
By Mr. Paxson: The reference to which Mr. Battle refers has 
to do with the suit by Mr. E. R. Duff, and is taken from page 266 
of the minute book, immediately preceding the matter in "Ex No. 
3" and reads as follows : 
"In the matter of the contest brought by E. R. Duff over bond 
election of Fry's Spring Sanitary District, on motion duly made and 
seconded, the Commonwealth's Attorney was directed to defend 
the proceeding on behalf of the County and the Chairman of the 
Board was authorized to sign such pleading on behalf of this Board 
as may be necessary to this defense." 
By Mr. Paxson: I offer those exhibits in the record as "Ex. 
H. A. H. No. 3," "Ex. H. A. H. No. 4" and "Ex. H. A. H. No. 5'' 
' 
By the Court : Let them be so filed 
By Mr. Paxson: 
Q. Now, Mr. Haden, I believe if you will refer to page 273 of 
the minutes of the Board of Supervisors to which I have referred, 
' it touches on the opening and listing of bids in connection with this 
program and the awarding of a contract for construction, &c? 
A. It does. · 
page 38 ~ H. A. H. EXHIBIT-6 
Abstract from Minutes of the Board of County 
Supervisors of Albemarle County. 
From Minutes of September 9th, 1938, pp. 273, 275: 
The following Resolution, offered by Dr. L. G. Roberts seconded 
by Mr. E. J. Ballard, was unanimously adopted: 
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A RESOLUTION ORDERING THE FILING OF BIDS, IN 
RE SEWERAGE SYSTEM AND DISPOSAL PLANT 
IN THE FRY'S SPRING SANITARY DISTRICT. 
WHEREAS, pursu,ant to advertisement, bids for the construc-
tion of a sewerage system and disposal plant in the Fry's Spring 
Sanitary District of Albemarle County were, on the 7th day of 
September, 1938, filed by the following bidders.: 
The Wilson Company, Charlottesville, Va. 
F. L. Showalter, Inc., Lynchburg, Va. 
Ligon & Ligon, 3310 Ridgewood Ave., Baltimore, Maryland. 
Hughes & Kegan, Inc., Ric~mond, Va. 
A.G. Pinkston & Co., Box 92, Norfolk, Va. 
V. R Higgins Co., Greensboro, N. C. 
Blackwell Engineering & Construction Co., Warrenton, Va. 
J. B. McCrary, Inc., 1408-22 Marietta Street Bldg., Atlanta, Ga. 
· Boyd & Goforth, Inc., Charlotte, N. C. 
that said bods have been duly received, opened and publicly read: 
NOW, THEREFORE~ BE IT RESOLVED that the bids listed 
in the pre~mble hereof be filed an~ presented to R. Stuart Royer, 
Consulting Engineer, and the said R. Stuart Royer be, and he is,. 
directed forthwith to abulate said bids, and forthwith report to this 
Board his findings as to the lowest and best bid. 
Passed this 9th day of September, 1938. 
The following Resolution, offered by Mr. C. Purcell McCue, 
seconded by Mr. E.' J. Ballard, was unanimously adopted: 
RESOLUTION AWARDING CONTRACT FOR THE CON-
STRUCTION OF SEWERAGE SYSTEM AND DISPOSAL 
PLANT IN THE FRY'S SPRING SANITARY DISTRICT 
OF ALBEMARLE COUNTY, VIRGINIA, SUBJECT TO 
THE CONDITIONS HEREIN EXPRESSED. 
page 39 ~ WHEREAS, R. Stuart Royer, Consulting Engineer, 
pursuant to a Resolution heretofor~ adopted, has tabulated 
and considered all bids heretofore received for the construction of 
sewerage system and disposal plant in the Fry's Spring Sanitary 
District of Albemarle County, and has duly made his recommenda-
tions and report that A. G. Pinkston & Co., of Norfolk, Va., is the 
lowest and best bidder for the construction of said sewerage system 
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and complete disposal plant in the Fry's Spring Sanitary District, 
in the sum of $67,099.00; and this Board, after ·consideraing said 
report and recommendations and all bids heretofore filed, finds that 
the bid of A. G. Pinkston & Co., of Norfolk, Va., is the lowest and 
best bid ; and 
WHEREAS, in view of the complications that have recently 
arisen by annexation proceeding on the part of the City of Char-
lottesville, and further complications involving the validity of an 
election authorizing :the issuance of bonds for the project named 
above, it is the sence of this Board that the contract for said con-
struction should be awarded conditionally; 
NOW, THEREFORE, BE IT RESOLVED by the Board of 
County Supervisors of Albemarle County, as follows: 
Section 1. That the bid of A. G. Pinkston & Co., of Norfolk, 
Va., for the construction of said sewerage system and complete 
disposal plant in the Fry's Spring Sanitary District in the sum of 
$67,099.00 is hereby determined and declared to be the lowest an,d 
best bid; and that a contract for the construction of said work, as 
heretofore prescribed by the plans, specifications and contract docu-
ments, shall be executed for said construction when, if and as the 
complications threatened by said annexation proceeding shall be 
removed, and the validity of the election determined, and the 
issuance of bonds for said project duly authorized. 
Section 2. That J. M. Fray, Chairman of this Board, be, and he 
is, hereby authorized and directed to execute said contract for and 
on behalf of this Board when, if and as the complications threat-
ened by annexation proceeding shall have been removed, and the 
validity of the election determined, and the issuance of bonds for 
the project duly authorized. 
Section 3. It appearing that the award for the construction of 
the work herein, in the sum of $67,099.00 is in excess of the funds 
available from the allotment of the United States of America in 
the sum of $36,904.45, and it further appearing that it is the desire 
of this Board to construct the project as specified by said plans 
and specifications, it is further resolved that when, if and as 
the aforesaid complications threatehed by said annexation pro-
ceeding shall have been removed, and the validity of the 
page 40 ~ election determined, and the issuance of bonds for the 
project duly authorized, and the said bonds shall have 
been issued and sold, the proceeds of said bonds, with the under-
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standing that no additional allotment is to be received from the 
United States of America, shall be used to pay such additional cost; 
and that the funds derived from the proceeds of said bonds, now 
expected to represent 55% of the construction cost, shall be de-
posited in a construction account. 
Section 4. That the Director of Finance of Albemarle County is 
hereby authorized and directed to deposit the proceeds of sa~d of 
said bonds, when sold, in said construction account, and the pro-
ceeds of said sale shall be specifically appropriated for the purpose 
of supplementing the funds heretofore made available for the con-
struction of the said project. 
Upon motion, the meeting adjourned. 
( Sgd.) J. M. FR.A Y Chairman." 
I hereby certify that the foregoing is a true and accurate abstract 
from the Minutes of the Board of County Supervisors of Albemarle 
County, as recited in the caption. 
MARGARET T. WOODWARD, Clerk. 
page 41 ~ Q. Mr. Haden, I hand you a three-page writing, which 
purports to be an exact copy of the minutes of the 
Board of Supervisors of September 9, 1938, page 273 to 275, and 
ask you if that is an exact copy of the minutes? 
A. It is. 
Q. Please mark that "Exhibit H. A. H. No. 6" and read it to to 
the jury? 
A. (Witness reads the paper to the jury.) 
By Mr. Paxson: Your Honor, we offer that as "Ex. H. A. H. 
No. 6" and ask that it be filed. 
By the Court: File it. 
Q. The excerpt which you have just read, Mr. Haden, is dated 
September 9, 1938, that was some five weeks after this special 
election was held, I believe? 
A. Yes. 
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By Mr. Battle: We ask that there go into the record at this time 
as a part of the minutes of the same meeting all matters bearing on 
this question. 
By the Court : I overrule the motion. 
By Mr. Battle: We except, and make the motion that the ex-
cerpts which have been read of the minutes be stricken from the 
record, on the ground that they are only partial statements of the 
minutes of this meeting, and if the minutes of this meeting are to 
be read into the record the entire minutes should be read into the 
record. 
page 42 ~ By the Court : Do I understand what has been already 
read is a portion of the minutes of the meeting? 
-By Mr. Paxson: Yes, but it is the complete resolution. 
By the Court : Is it a complete resolution? 
By Mr. Paxson: Yes, in its entirety. 
By the Court : The motion is overruled. 
By Mr. Battle: I save the point. 
By Mr. Paxson: 
Q. Mr. Haden, will you refer to the minutes of the Board of 
Supervisors, dated October 19, 1938, and ascertain if there is any 
reference to any payment or the refusal of payment of Mr. Royer's 
claim ( page 280) ? 
A. (Witness reads from the minutes.) 
Q. I believe, Mr. Haden, that, of course, was not' a refusal to 
pay it, but it was denied at that time? 
By Mr. Battle: 1 object to that. 
By the Court: The oojection is sustained. The resolution speaks 
for itself. 
.. 
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Q. Mr. Haden, at that time, there was pending in this community 
an annexation suit, I believe? 
A. Yes. 
Q. Will you please refer to the minute book, page 283 and page 
284, under date of December 9, 1938, and ascertain if there is any 
reference made therein to Mr. Royer's claim. 
page 43 ~ H. A. H. EXHIBIT-7 
Abstract from Minutes of the Board of County 
Supervisors of Albemarle County. 
From Minutes of December 9, 1938, pp. 283, 284 
"R. Stuart Royer, of Richmond, Virginia, presented his claim 
and demand against the County of Albemarle in the ·sum of Three 
Thousand Four Hundred Twenty-four and 95/100 Dollars 
($3,424.95) for services rendered in connection with a sewerage 
system and sewerage disposal plant in the area of Albemarle County 
known as the Fry's Springs Sanitary District. 
After due consideration, the · following resolution was adopted: 
WHEREAS, R. Stuart Roter, of Richmond, Virginia, has pre-
sented his claim against the County of Albemarle in the sum of 
$3,424.95, for services to said County, as more fully set out in 
his written claim this day presented and filed; and 
WHEREAS, the area known as the Fry's Springs Sanitary Di?-
trict lies almost wholly within the area of Albemarle County which 
was recently annexed by the City of Charlottesville in a proceeding 
held in the Circuit Court of Albemarle County; and 
WHEREAS, the order of said annexation court made certain 
provisions with regard to he claim of the said R. Stuart Royer; and 
WHEREAS, reference to said order reveals that said annexation 
Court decreed that in the event the said R. . Stuart Royer established 
all or any portion of his claim against the County of Albemarle 
by determination of some judicial body, the City of Charlottesville, 
Virginia would be liable for the payment of such judgment. 
NOvV THEREFORE, be and it hereby is resolved that 'the said 
Royer claim is hereby unconditionally refused, it being the sense of 
this body that the said Royer recover nothing fro~ the County of 
Albemarle upon the claim asserted." 
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I hereby certify that the foregoing is a true and accurate abstract 
from the Minutes of the Board of County Supervisors of Albemarle. 
County, as recited in the caption. 
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page44 ~ H. A.H. EXHIBIT-8 
July 1, 1938 .. 
Mr. H. A. Haden, Co. Executive 
Albemarle County 
Charlottesville, Va. 
Dear Mr. Haden: 
I forgot to· remind you when I talked with you on the 'phone 
that the PW A Construction Bulletin-Revised 8/27 /37 copy of 
which you probably have-Sheet 1-reads in part as follows: 
"Upon approval of the prlject by the Public Works Administra-
tion, and not later than the adoption of the Government's Officer to 
aid in the construction of the project, the Applicant should instruct 
its Consulting Engineer or Architect to proceed with preparation 
of final, plans-" etc. 
While I realize I will have to take some chances on account of the 
Bond Election, etc. I will be willing to begin to get these plans in 
shape, if you will issue instructions to do so, and hereby agree not 
to hold the Board responsible for any further compensation unless 
the results of the election are affirmative. In other words, I will not 
put any further liability on the Board unless the project goes 
through. 
page 45 ~ 
Mr. R. Stuart Royer 
Exchange Building 
Richmond, Virginia. 
Dear Mr. Royer : 
Sincerely yours, 
R. STUART ROYER, 
Consulting Engineer. 
H. A. H. EXHIBIT-9 
July S, 1938. 
The Board of County Supervisors has received notice from the 
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Federal Emergancy Administration of Public Works of an offer to 
aid by way of a grant in financing the construction of a sewerage 
system and disposal plant in the Fry's Spring Sanitary District. 
You are, therefore, authorized and directed to proceed with the 
preparation of the final plans and specifications for this work. 
Very truly yours, 
COUNTY EXECUTIVE. HAH:MTW 
page46 ~ H. A. H. EXHIBIT-IO 
Mr. R. Stuart Royer 
Exchange Building 
Richmond, Virginia. 
Dear Mr. Royer : 
5 July 1938. 
I am enclosing herewith official notification to proceed with the 
plans and specifications for the sewerage system and disposal plant 
at Fry's Spring. This is given you with the distinct understanding 
that the Board of County Supervisors is in no way obligating itself 
in the event the citizens do not approve the issuance of bonds for 
this purpose. This is in accordance with your letter of July 1, 1938. 
For your information, the Judge has fixed Tuesday, August 2, 
1938, as the date of the election. 
· I have been asked whether or not the cost of this project could 
be reduced if we arrange to connect with the City Dsposal plant 
rather than construct our own. \Vill you give me your ideas on this? 
HAH*MTW 
Encl. 
page 47 ~ A. There is. 
Very truly yours, 
COUNTY EXECUTIVE. 
Q. I hand you a pace excerpt taken from the minutes 
of that meeting and ask you if that is an exact duplicate of the. 
minutes of December 9, 1938, pages 283 and 284? 
A. It is. 
Q. ·wm you mark that "Exhibit H. A. H. No. 7" and read it 
to the jury? 
A. ( Witness reads the paper.) 
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By Mr. Paxson: If the court please, we desire to offer that as 
"Ex. H. A. H. No. 7" and file it. 
By the Court: It is so filed. 
Q. Now, Mr. Haden, there has been considerable reference made 
by counsel on the other side to a lett~r dated July 1, 1938, written 
to you by Mr. Royer and the two replies which you wrote to Mr. 
Royer under date of July 5th, I hand you three copies, Mr. Haden, 
and will ask you if these three copies are copies of the original 
correspondence that passed between you and Mr. Royer, to which 
I have just referred? 
A. Yes. 
Q. Will you kindly mark those copies "Ex. H. A. H. No. 8," 
"Exhibit H. A. H. No. 9" and "Exhibit H. A. H. No. lQ!'? . ~ 
Note: It is stipulated and agreed by and between Counsel that 
"Exhibits H. A. H. H. Nos. 8, 9 and 10 are true copies of the 
original. 
page 48 ~ Q. Please refer to "Exl H. A. H. No. 8" and state if 
that is the letter from Mr. Royer to you, under date of 
July 1, 1938? 
A. Yes. 
Q. Is that a copy of t~e letter which Senator Battle read to the 
court and jury in his opening statement? 
A. It is. 
Q. Will you read that letter to the court and jury? 
A. ( Witness reads letter dated July 1, 1938, filed as "Ex. H. 
A. H. No. 8.") 
Q. At this point let me ask you, Mr. Haden, before proceeding 
to the next exhibit, what was the result of the election of August 
2, 1938? 
· A. I can't remember exactly, but it was about three to one for 
the bonds. 
Q. Did the election result in an affirmative vote? 
By Mr. Battle,: Vve object to that, yom Honor. 
By the Court : Gentlemen, you night agree that you concede that 
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on the face of returns that a majority of the votes were for the 
bond issue. 
By Mr. Battle: I agree to that. 
By Mr. Paxson: 
Q. Mr. Haden, is that the election to which that letter refers? 
By Mr. Battle: I object to that. 
page 49 ~ By the Court: Is the letter dated in July? 
" 
By Mr. Paxson: Yes. 
By the Court : And the vote was in August? 
By Mr. Paxson: Yes. 
By the Court : When was the first election when no ballot was 
prepared? 
By Mr. Paxson: In 1935. 
By the Court : In the anticipated election I would say would be 
correct. I see no objection. 
By Mr. Battle: I am willing to concede if it comes to that 
question, I will not contest the fact that Mr. Royer was referring 
to bond issue election which was then pending which was held on 
August 2nd and set aside and held again, but I do oJ:>ject to his con-
struing somebody else's letter . 
. ·By the Court. Your objection is well taken as to that. I was 
under the impression he was reading his own letter. 
-' By Mr. Paxson: If your Honor please, the only way, I think, 
that the Court can understand what the letter did mean is for the 
Court to inquire into the intention of the parties. It has been shown 
that there was a reply written to this letter by Mr. Haden, under date 
of July 5th, in which he says in reply to the terms of your 
page, SO ~ letter, so I submit it is the intention of the parties. 
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By the Court: I think you can ask Mr. Haden what he 
· understood by that language in that. The question is all right. 
By Mr. Paxson: 
Q. Now, Mr. Haden, I believe under date of July 5, 1938, you 
wrote two letter to Mr. Royer, one of which was in direct reply 
to "Ex. No. 8," is that correct? 
A. Yes. 
Q. · Will you read· "Exhibit No. 9," Mr. Haden? 
A. (Witness reads letter marked ."Ex. No. 9.") 
Q. Now, Mr. Haden, I would like for you to state to the Court 
and jury what your understanding of the Royer letter of July 
1 was? 
By Mr. Battle: We object, if your Honor please. I submit that 
the letter is perfectly plain on its face. There is nothing that needs 
construing; therefore, we object to Mr. Haden or ~fr. Royer saying 
what they meant by the lett~r dated July 1, 1938, which is per-
£ ectly plain on the face of it. · 
· Q. Mr. Haden, you made a reply to that letter? "Ex. No. 9" was 
a reply to it? 
A. Yes. 
Q. Now, Mr. Haderi, I would like for you to explain to the 
Court and to the jury what your understanding was of the 
page 51 ~ letter of Mr. Royer, under date of July 1st, to which you 
refer in your answer under date of July 5th, "Ex. H. 
A.H. No. 10." 
I 
By the Court : After hearing the letter read, I think the letter 
speaks for itself. It refers to some election and makes clear what it 
means by that election by saying "the Judge has fixed Tuesday, 
August 2, 1938, as the date of the election"; therefore, that letter 
itself makes a definite answer as to that. 
By Mr. Paxson: I now desire to ask this witness what his 
understanding was as to the terms of this letter in regard to that 
election. 
By Mr. Battle: That is what we object to. 
\. 
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By Mr. Paxson : Mr. Haden wrote a letter in which he refers to 
the letter of Mr. Royer, in which he says this is in accordance with · 
your letter of July 1st. I think it is proper for Mr. Haden to say 
what his understanding of the terms was. 
By the Court: It appears to me that there is no ambiguity about 
the contents of the letter. If it later develops that that is not true 
I will take it up. 
By Mr. Paxson: We respectfully except to your Hon-
page 52 ~ or's ruling. As I understand it your Honor has ruled that 
the letter did speak for itself as to which election the cor-
respondence refers to? 
By the Court: Yes. 
By Mr. Paxson: 
Q. Now, Mr. Haden, did Mr. Royer proceed to prepare plans 
and specifications in connection with this sanitary program under 
paragraph 2 of the resolution of August 31, 1935? 
A. He did. 
Q. Those plans and specifications, I believe, were in August 1939 
submitted to the Board of County Supervisors and I believe by 
resolution accepted, is that correct? 
A. That is correct. 
Q. As far as you know, as County Executive, has Mr. Royer 
· complied with the terms of his agreement with the County Board 
of Supervisors? . 
A. Yes, he has. 
Q. To the complete satisfaction of the County of Albemarle, or 
·otherwise? 
A. Yes. 
Q. What do you mean by "yes"? . 
A. He has done his work satisfactorily. 
Q. In other words, as far as the County Board of Supervisors is 
concerned, Mr. Royer has carried out everything he contracted to 
do in his original proposal? 
page 53 ~ A. Yes. 
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Q. Has the Board of County Supervisors ever refused 
to pay his claim? · 
· By Mr. Battle: I object to that, if your Honor please, because 
the Board can only act by resolution and the resolutions have already 
been read. 
By the Court: · As I understand, tkere is al~eady an exhibit in the 
record that the claim of Mr. Royer has been rejected by the County 
Board of Supervisors. 
Q. I now ask Mr. Haden if the Board of Supervisors of Albe-
marle County ever refused payment of Mr. Royer's claim until after 
the verdict in the annexation suit was filed? 
By Mr. Battle: I object to that. 
By the Court: You may ask him if the County Board of Super-
visors took any action. 
Q. Did the County Board of Supervisors by official act ever 
reject or disallow Mr. Royer's claim until after the filing of the· 
suit of annexation of this district? 
A. It did not. 
CROSS EXAMINATION. 
By Mr. Battle : 
Q. When was the annexation suit filed? 
page 54 ~ A. I don't know. 
Q. Did Mr. Royer ever present his claim to the Board 
until after the suit had been filed? 
A. I don't know that he did. I cannot remember that date. 
Q. Don't you know that he did not, Mr. Haden? 
A. I don't know. 
By the Court : Cannot counsel agree when that annexation suit 
was filed? 
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By Mr. Battle: I think we had better check the record and come 
to an agreement on it. 
By· Mr. Battle: 
Q. Mr. Haden, Mr. Paxson has introduced two resolutions 
adopted by the Board of Supervisors at the meeting of September 
9th. Did not the Board adopt another resolution on that same date 
with reference to Mr.· Royer? • 
A. May I ref er to the minute book? 
A. Yes? 
A. Yes, they did adopt another resolution at the same meeting of 
September 9th. · 
Q. Will you read that resolution to the Cour~ and the jury, please 
-the one introduced by Mr. McCue, with reference to Mr. Royer's 
plans and specifications? ' 
By the Court: Is this the motion with regard to which the reso-
lution was read a few minutes ago? 
By Mr. Battle: Yes. 
page 55 ~ EXHIBIT H. A. H. X-1 
Page 273 Minute Book 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
the Board of County Supervisors of Albemarle County, Virginia, 
met in special session on the 9th day of September, 1938, at the 
Court House of the said County. 
Present: Messrs. J. M. Fray, E. J. Ballard, P. H. Gentry, H. 
Ashby Harris, C. Purcell McCue, and Dr. L. .G. Roberts. 
Absent : None. 
The following Resolution, offered by Mr. C. Purcell McCue, 
seconded by Mr. P. H. Gentry, was unanimously adopted: 
A RESOLUTION APPROVING AND ADOPTING THE 
PLANS, SPECIFICATIONS, ETC. FOR THE CONSTRUC-
TION OF A SEWERAGE SYSTEM AND DISPOSAL 
PLANT IN THE FRY'S SPRING SANITARY DISTRICT. 
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WHEREAS, detailed plans, specifications and contract doeu-
ments for the construction of a sewerage system and disposal plant 
in Fry's Spring Sanitary District of Albemarle County have here-
tofore been presented by ·R. Stuart Roter, C. E.; and 
WHEREAS, this Board has heretofore fully considered said 
plans, specifications and documents, and has found it to be for the 
best interest of the Fry's Spring Sanitary District to construct the 
complete sewerage system and disposal plant as therein provided ; 
and 
WHEREAS, since said plans, specifications, etc., were presented 
certain complications have arisen, viz.; a certain annexation proceed-
ing, and an attack upon an election held August 2, 1938, authorizing 
the issuance of bonds; 
NOW, THEREFORE, BE IT RESOLVED by the Board of 
County Supervisors of Albemarle County as follows: 
Section 1 : That the plans, specifications and documents ref erred 
to in the preamble hereof for the construction of said sewerage 
system and disposal plant, be, and the same are hereby, in all re-
spects, approved and adopted as the official plans, specifications and 
contract documents to be used in connection with the prosecution 
of the work in such construction when; if and as the complications 
threatened by annexation may be removed, and the validity of 
the election determined, and issuance of bonds for the project duly 
authorized. That for the purpose of identification there shall be 
indorsed o~ one set of such plans, specifications, and contract docu-
ments by H. A. Haden, County Executive, the following: 
page 56 ~ "Duly adopted by Resolution of the Board of County 
Supervisors of Albemarle County, Virginia, on the 9th 
day of September, 1938. 
H. A. HADEN, 
County Executive." 
Such set of plans, specifications and contract documents with the 
indorsement, thereon shall remain on file in his office. 
Section 2: That the legal notice heretofore given by publication 
in a newspaper that sealed bids for the construction of the said 
sewerage sysyem and disposal plant, in accordance with said plans, 
specifications, etc., whereby such bids were to be received by this 
Board at 11 :00 o'clock, A. M., on the morning of September 7, 
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1938, a copy of which notice is on file in the office of the County 
Executive, be, and the same is, approved. Such copy of said notice, 
in the form of an advertisement for bids, shall be kept on file in the 
office of said H. A. Haden, County Executive, as a part of the 
approved plans, specifications and contract documents. 
page 57 ~ By Mr. Scott: It is objected to· as a self-serving dec-
laration on the part of the Counsel for the Defendant. 
By the Court: The objection is overruled: 
By Mr. Scott: We note an exception. 
A. (Witness reads resolution from page 273 of the minute book.) 
By Mr. Battle: We would like to ask permission of the Court 
to have that resolution copied and filed as an exhibist, numbered 
"Exhibit H. A. H. X-No. 1. 
By the Court: Mr. Battle now presents the minutes to the court 
and jury and asks to withdraw it and have a copy of same filed, 
which permission is granted. 
( The witness stood aside.) 
page 58 ~ J.M. FRAY, 
a witness introduced by the plaintiff, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. You are Mr. J. M. Fray? 
A. Yes. 
Q. Mr. Fray, what is your official connection with the County 
of Albemarle? 
A. I am Chairman of the Board of Supervisors. 
Q. How long have you held that position? 
A. So long I can't remember. 
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By Mr. Battle: I think, if your Honor please, I can anticipate 
what Mr. Fray will testify to, and in order to save time I suggest 
that we are perfectly willing to concede that Mr. Royer did the 
work under this contract to the perfect satisfaction of the County. 
I have always been willing to stipulate that and now renew the 
offer. 
Q. You say you have been Chairman of the Board of Supervisors 
for so long you can't remember? 
A. Yes. 
Q. Mr. Fray, there has been evidence in this case as to a 
resolution of the Board of Supervisors of August 31, 
page 59 ~ 1938, wherein Mr. R. Stuart Royer was engaged to render 
certain services to the County of Albemarle, are you 
familiar with that resolution in substance? 
A. Well, fairly so. 
Q. Mr. Royer's proposal to the Board of Supervisors on that 
occasion was accepted, was it not? 
A. Yes. 
Q. Will you kindly state to the Court and jury whether or not 
Mr. Royer has complied with the terms of his proposal, so far as 
you know? 
By Mr. Walker: We object to that your Honor, on the ground 
that the record shows that the terms of the resolution of the Board 
of Supervisors of August 31, 1935, have been complied with so far 
as the County is concerned, and we respectfully submit that the reso-
lution just introduced of September 9, 1938, approving the final 
plans and specifications, shows that the terms of the resolution 
of August 31, 1935, have been complied with, and we submit 
that Mr. Fray's individual opinion is one thing and his opinion as 
chairman and member of the Board is another, and the Board can 
only act as a body through its duly authorized agents pursuant to a 
resolution taken at its meeting and Mr. Fray has already 
page 60 ~ spoken as a matter of record and that record is in this 
record and any evidence or answer he may give to this 
question is surplusage and improper, because the pest evidence is 
already in the record in this case. 
By Mr. Paxson: If the Court please, I don't think there is any-
thing of that kind in this record. There has been excerpts introduced 
\ 
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here and statements by counsel regarding the defense in this case 
and concerning the plans and specifications stating' they were ac-
cepted under certain conditions, &c., and I submit it is our right' and 
duty to introduce evidence by the Board to state whether Mr. Roye~ 
has complied with the terms of the contract. · 
By the Court: I think you did that when you introduced Mr. 
Haden, who testified that the contract had been carried out to the 
· satisfaction of the Board. That matter can be proved and cannot 
be denied by counsel on the other side, because they made a stat~-
ment a moment ago to the Court that they had no reason to question 
that part of it. The Court tells you that you have proven it and 
proven it in a proper manner. 
By Mr. Paxson: I would like to respectfully take exception to 
your Honor's ruling in connection with this witness, and I desire to 
offer each member of the Board of Supervisors, with the 
page 61 ~ intention of asking the same questions, and I desire to 
take exception to your Honor's ruling ,.~ith respect to Mr. Fray and 
with_ regard to all the rest of the Board the same exception. 
By the Court: Gentlemen of the jury, the Court rules that Mr. 
Paxson has proven the matter he is no,.v discussing. 
By Mr. Paxson: Do I understand, your Honor, that the defend-
ant has no right to prove that the work was not done to the satisfac-
tion of the Board of Supervisors? If the gentlemen representing 
the County will undertake to show that Mr. Royer's services were 
in any way unsatisfactory, naturally I will have to keep these wit-
nesses here for rebuttal. 
By the Court: I gather from Mr. Battle's statement that he con-
cedes that the work referred to in that portion of the resolution has 
been satisfactorily performed. 
By Mr. Battle: Counsel for defendant agrees to that. 
By the Court.; The Court understands that it is satisfactory to 
Counsel for the Defendant. 
(The witness stood aside.) 
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page 62 ~ AUSTIN BROCKENBOROUGH, JR. 
a witness introduced on behalf of the plaintiff, being first duly 
sworn, testified as fallows : 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. What is your name? 
A. Austin Brockenborough, Jr. 
Q. What is your place of residence and your age? 
A. Richmond, Va. ; I am thirty-nine years old. 
Q. What is your business? 
A. I am field engineer for the Portland Cement Association. 
Q. Are you a licensed civil engineer? 
· A. I am a licensed civil engineer in the State of Virginia. 
Q. Mr. Brockenboriugh, where did you obtain your . college 
training? 
A. I graduated from V. M. I. in 1921 with the degree of Bach-
elor of Science, and graduated at Cornell in 1923, with the degree 
of C. E. . 
Q. Which, of course, stands for civil engineer? 
A. Yes. 
Q. Following your graduation from Cornell in 1923 where were 
you employed? 
A. I worked for the City of Richmond in the Department of 
Public Works a year and a half, approximately. 
Q. What was you work principally when you were em-
page 63 ~ployed by the City of Richmond? 
A. Designing sewers. 
Q. You say you, worked for the City of Richmond for approx-
imately a year and a half, then where did you work? 
A. I worked with a contractor as foreman and superintendent 
of construction of highway bridges and culverts; then, in 1926 I 
went to New York and worked with the Mason & Hanger Company 
on subwav construction and vehicular tunnels in New York, Phil-
adelphia ~nd Boston until October 1931. 
Q. In October 1931 you went to Boston, I believe? 
A. Yes, I don't know exactly the date, I think in 1931 I went to 
Boston. 
1 
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Q. What was your work in Boston? 
A. I was field engineer for part of the construction of the Boston 
n~hicular tunnel, with the Silas Mason Company. 
Q. That was in 1931? 
A. Yes. 
Q. After you completed your work at Boston what was your 
next assignment? 
A. I went with the Federal Emergency Administration of Public 
Works in September 1938 as engineer appraiser on relief work. 
I was then made engineer examiner, and later, I don't remember the 
exact date, I was appointed Assistant Director to the State Director 
of Public Works. 
,page 64 ~ Q. How long did you remain with the Federal Erner .. 
gency Administration ? 
A. I was with them until January 15, 1938. 
Q. Since January 15, 1938, I presume you have been employed 
by your present employer? 
A. Yes. 
Q. Which is the Portland Cement Association? 
A. Yes. 
Q. So, from September 1933 until January 15, 1938,. you held 
the position of engineer appraiser, engineer examiner and finally 
Assistant to the State Director of Federal Emergency Administra-
tion of Public Works? 
A. Yes. 
Q. You were employed by the Federal Emergency Administra-
tion, then, at the time the County of Albemarle filed its application 
for a Federal grant in connection with the construction of a sewage 
system in the Fry's Spring Sanitary District? 
A. Yes. 
Q. I believe you had left the Federal Emergency Administration 
at the time the grant w~s allowed? 
A. At the time the grant was approved for the particular project. 
Q. Please state what was the scale of fees for engineers em-
ployed in connection with application for grants from 
page 65 ~ the Federal Emergency Administration? 
By Mr. Battle: We object to that. 
By Mr. Paxson: This man has qualified hirpself, your Honor. 
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By Mr. Battle: We don't object to quoting the contract, which 
fixes his fee. What may be done in other fields, I submit, has no 
~ bearing on this case. 
By Mr. Paxson: We think it is perfectly proper for this witness 
to testify what is the maximum fee allowed for civil engineers 
employed in connection with programs under the Federal Emer-
gency Administration, inasmuch as this particular case vitally affects 
that and the grounds of defense in this case has suggested that the 
fee Mr. Royer is charging is excessive. 
By Mr. Battle : I think this is a matter controlled by the contract 
of the parties and what the scale of fees is under other conditions 
is immaterial. 
By the Court: The Court is prepared to say right now that even 
on the basis of a quantum meruit that the rate of compensation 
would be the rate agreed on by the parties, if there was an agree-
. ment, and I think both sides agreed to that. 
page 66 ~ By Mr. Scott: In other words, the figure fixed in the 
paper may be considered a fair value for the work. 
By the Court: That is undoubtedly right. 
By Mr. Paxson: 
Q. Mr. Brockenborough, did you examine the plans and specifi-
cations and the rights of way prepared by Mr. Royer in connection 
with this program? 
A. Yes. 
Q. Did you examine them in detail? 
A. Yes. 
Q. In the light of your professional experience, would you say 
that a base fee of 5 per cent. under the low construction bid for the 
installation of this sewage system was a fair and reasonable fee? 
Mr. Battle: I object, your Honor, to that. The parties have 
already determined the fee and it is a matter of contract between 
them. 
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By the Court : If counsel agree on both sides that that was the 
method of compensation, I see nothing left on the issue at all. 
By Mr. Battle: I agree that that was dght in the face of the 
· contract originally agreed to. 
By the Court: Do you gentlemen agree that that was a reasonable 
compensation, the one agreed on? 
page 67 ~ By Mr. Battle: vVe don't agree that it has anything to 
do with its reasonableness. 
By the Court: I will admit it tentatively, because the same ques-
tion will come back later on. 
By Mr. Battle: We save the point. 
By Mr. Paxson: 
Q. In the light of your professional experience, would you say 
that a base fee of 5 per cent. under the low construction bid for the 
installation of this sewage system was a fair and reasonable fee? 
A. Yes. 
By the Court: It is admitted tentatively, subject to such future 
action on the part of the Court as it desires to take. 
Q!. Mr. Brocken]?orough, in the examination you have made of 
the pJa.ns and specifications and the other documentary evidence pre-
pared by Mr. Royer, would you say that a fee of $3424.95 is a 
fair and just compensation for the services rendered? 
By Mr. Battle: We object to that, if your Honor please. 
By the Court: Has he not answered that? 
By Mr. Paxson: No; he has not. I am asking now from the 
. examination as a result of services rendered. The previous 
page 68 ~ question was from. an examination of the plans and speci-
fications whether a 5 per cent fee was reasonable and just 
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By the Court: The objection is sustained. The question has been 
answered. 
W. L. MAUPIN, 
a witness introduced by the plaintiff, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. You are Mr. W. L. Maupin, deputy clerk of the Circuit Court 
of Albemarle County? 
A. Yes. 
Q. Mr. Maupin, have you in your possession as deputy clerk a 
ballot book that shows the result of a special bond issue election held 
for the Fry's Spring Sanitary District on August 2, 1938? 
A. Yes. 
Q. By reference to that ballot book will you please state to tlae 
court and jury what the result of that ballot was? 
A. For sanitation 71 votes; against sanitation 23 votes; void 3 
votes; total of 97 votes. 
page 69 ~ CROSS EXAMINATION. 
By Mr. Battle: 
Q. Mr. Maupin, you have Law Order Book No. 50 before you 
there? 
A. Yes. 
Q. Turn, please, to page 382-that is Law Order Book of the 
Circuit Court of Albemarle County, is it not? 
A. Yes. 
Q. Will you please the order of the court a~ recorded on page 
382 of Law Order Book 50? 
By Mr. Scott: If your Honor please, I object to the reading of 
the order~ I don't see the relevancy, or that it is proper cross-
examination of the witness at that time. It refers to the action of 
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this court in setting aside an election and not as to the result of the 
election. 
By the Court: The objection is overruled. 
By Mr~ Scott : We note an exception. 
A. (Witness reads order from p. 382, Law Order Book 50.) 
By Mr. Scott: If your Honor please, I want to amend my objec-
tion. I object to the order because the election was set aside on the 
ground of some technical manner in holcling the election. It does 
not ref er to or set aside the election on th~ ground that the 
page 70 ~ will of the people was not properly expressed, which was 
all that was had reference to in the correspondence intro"'.' 
duced in evidence. It was in a proceeding, too, in which Mr. Royer 
was not a party, nor was the County of Albemarle as such a party. 
By the Court:. The motion is overruled. By reference to the law 
it will be seen that all parties, or any parties in interest may enter 
into that proceeding and attack the validity of any supposed election. 
The order which has just been admitted shows that such proceed-
ings were had in accordance ,:vith the law and the court after hearing 
the evidence declared that there was no election. 
By Mr. Scott: I note an exception to the ruling of the Court. 
By Mr. Battle: 
Q. Mr. Maupin, will you please turn to page 383 of the. same 
book and read the order of the Circuit Court of Albemarle County 
entered on the same day as the order you have just read. 
By Mr. Paxson: If the Court please, we desire to object to the 
introduction of this order. That was an order, as I recall, in which 
the court directed that a new election be held. I think it was during 
the annexation case when that happened. Your Honor 
page 71 ~ had ruled on the Duff case and the Commonwealth's 
Attorney submitted approval of a new election and your 
Honor, I think, entered an order that an election be held on Decem-
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her 2nd. The correspondence that has been introduced in this case 
has ref erred to, and as your Honor has specifically ruled, refers to 
the only one and specific election of August 2, 1938. The one held 
in December, after Fry's Spring had become a part of the City of 
Charlottesville if held would have been an election over which this 
court would .have no jurisdiction. I think it is entirely improper to 
introduce any subsequent election, inasmuch as the documentary 
evidence pertains to an overwhelming election held on August 2nd, 
1938, and none other .. 
By the Court: The court overrules the objection because a court 
of·competent jurisdiction has declared that. there was no election on 
August 2, 1938, and I presume that the exhibit which is now ten-
dered will show that after the court had held the supposed election 
void, it ruled that the former order be carried out. 
By Mr. Paxson: We desire to enter an exception on the grounds 
stated. 
,A. (Witness reads order recorded on page 383 of Law Order 
Book No~ 50.) 
page 72 ~ EXHIBIT W. L. M. X-1 p. 382 
Law Order Book 50 
NOVEMBER 2nd 1938 VIRGINIA: AT A CIRCUIT COURT 
HELD FOR THE COUNTY OF ALBEMARLE, ON THE 
LAW SIDE THEREOF, ON \i\TEDNESDA Y, NOVEMBER 
2nd, 1938. 
Present: Hon. Lemuel F. Smith, Judge. 
IN RE: THE MATTER OF THE ISSUANCE 
OF BONDS OF FRYS SPRINGS SANITARY 
DISTRICT OF THE COUNTY OF ALBEMARLE. 
ORDER 
This cause came on this day to be heard upon petition of E. R. 
·Duff, which petition was filed by leave of Court as evidenced by 
Order of this Court entered October 3, 1938, and spread in the 
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Clerk's Office of this Cour;t in L.O.B. 50 p. 353; upon answer filed 
for and on behalf of the Board of County Supervisors of Albemarle 
County and upon evidence taken in open court, and the matter was 
argued by counsel. 
And it appearing from the evidence adduced in this proceeding 
and the exhibits herein filed that by order of this Court, entered 
July 2, 1938, and recorded in said Clerk's Office· in L.O.B. 50 p. 
321, this Court did direct the judges of election of the County ~f 
Albemarle to open a poll on the 2nd day of August, 1938, for the 
purpose of taking the sense of the qualified voters of the Frys 
Springs Sanitary District regarding the issuance of bonds by the 
County of Albemarle for the purpose of providing certain sanitation 
improvements within said district; and 
It further appearing to the Court that a supposed election was 
held on August 2, 1938, at which election only one of the regular 
election judges of Albemarle County acted, namely, H. J. Crenshaw, 
·and it· further appearing that said election was conducted by two 
judges and one Clerk who· were also designated by the Electoral 
Board of Albemarle County as judges of a Primary Election to be 
held on the same dav; and 
page 73 ~ It further appearit;g to the Court that an election of the 
said Electoral Board in designating judges other than the 
regular election judges of Albemarle County was in violation of the 
aforesaid order of this Court, and in violation of the statutes in 
such cases made and provided for the holding of special elections 
in this Commonwealth, and that by reason thereof no legal and valid 
special election was conducted on August 2, 1938, for the purpose 
hereinabove recited. 
NOW THEREFORE, the Court doth herebv ORDER, AD-
JUDGE and DECREE that the supposed special election held on 
August 2, 1938, for the purpose hereinabove mentioned, be and the 
same hereby is declared void ou,t of no effect. It is further 
ORDERED, ADJUDGED and DECREED that the Board of 
County Supervisors of Albemarle County pay the cost of this pro-
ceeding, and it appearing that there is nothing further to be accom-
plished herein, the same is ordered to be stricken from the docket. 
page 74 ~ EXHIBIT W. L. M. X-2 p. 383 
Law Order Book 50 
R. Stuart Royer vs. Supervisors Albemarle County 103 
W. L. Maupin. 
IN THE MATTER OF FRYS SPRING SANITARY 
DISTRICT BOND ISSUE 
November 2, 1938. 
This day came J. M. Fray, H. Ashby Harris, E. J. Ballard, P. H. 
Gentry, L. G. Roberts and C. Purcell McCue, comprising all the 
members of the Board of County Supervisors of Albemarle County, 
and filed their petition, in writing, praying that a poll be opened to 
take the sense of the qualified voters of the Board of County Super-
visors of Albemarle County shall issue bonds of the said District 
for the purpose of installing a sewerage system and disposal plant 
therein in accordance with plans and specifications on file in the 
office of H. A. Haden County Executive of Albemarle County; 
And it appearing that by an order entered on the 19th day of 
December 1935, in the Circuit Court of Albemarle County, there 
was created, pursuant to the statutes in such cases made and pro-
vided, a sanitary district, the metes and hounds of which were set 
out in said order, the same being referred to herein as a part 
hereof; 
It is, therefore, ADJUDGED, ORDERED and DECREED that 
the J uclges of _Election in the County .of Albemarle -be, and they are, 
hereby required on the 3rd day of December, 1938, to open a poll 
and take the ·sense of the qualified voters of the said Sanitary 
District on the question whether the Board of County Supervisors 
of the County of Albemarle shall issue the bonds of the District for 
the purpose of installing a sewerage system and disposal plant 
therein in accordance with plans and .specifications on file in the 
office of H. A. Haden, County Executive of Albemarle County; 
That the election be held and conducted in the manner required , 
by the laws of Virginia in such cases made and provided, and that 
the Sheriff of the County of Albemarle shall forthwith 
page 75 ~ Post at Monticello Precinct, the voting place for said 
Sanitary District, and at the front door of the Court 
House of Albemarle County, a certified copy of this order, and 
deliver a copy thereof to the Electoral Board of Albemarle County. 
LEMUEL F. SMITH, Judge. 
page 76 ~ By Mr. Battle: If the Court please, we ask leave to 
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file certified copies o( those two orders marked as ~'Ex-
hibit W. L. M. X-1" and "Exhibit W. L. M. X-2." 
By the Court : They will be filed. 
By Mr. Battle: 
Q; Mr. Maupin was there an election held in the Fry's Spring · 
Sanitary District on December 3, 1938, pursuant to the order you 
have last read? 
A. Yes. 
Q. Have you the certificate of the commissioners of election as 
to the results of that election on December 3, 1938? 
A. Yes. 
Q. Will you please read that certificate? 
By Mr. Scott: If your Honor please, I would like to be heard on 
the admissibility of that certificate. Sarne time prior thereto there 
had been instituted in this court proceedings of annexation of 
certain property in the county and those annexation proceedings 
were proceeded in due course and resulted on the 11th of November, 
1938, in an ordei- which held and directed that, I think, about nine-
tenths of the Fry's Spring District be taken in, and that order was 
entered on the 11th of November, 1938, and the Fry's Spring Dis-
trict at that time became and is now and was at the time 
page 77 ~ of the holding of the election of December 3, 1938, no 
part of Fry's Spring District. It was taken from that and 
became a part of the City of Charlottesville, so that any order 
which might have been entered was bound to have ref erred to· an 
election held under entirely different conditions from the election 
of August 2, 1938. 
By the Court: Let me interrupt you, Mr. Scott. No order has 
ever been entered by the court on that later election, has there, Mr. 
Maupin? 
A. No. 
By Mr. Scott: At the time the election was held the Fry's Spring 
District to all intents and purposes had ceased to exist.and no order 
of this court could operate in that territory, except a very small 
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portion of it, if at all; so that order referred to a condition which 
did not exist at the time it was put in force, and the result of the 
election could not be the result of an election that was contemplated 
in the correspondence which was produced in the evidence. 
By the Court: The objection is overruled. 
By Mr. Scott: No order was ever entered thereafter. Can it go 
on the record that nothing was ever thereafter done. 
(Witness reads the certificate.) 
page 78 ~ 
VIRGINIA, 
EXHIBIT W. L. M. X-3 
COUNTY OF ALBEMARLE, TO-WIT: 
Abstract of votes at a Special Election held for Frys Spring Sani-
tary District on the 3rd day of December, 1938, to take the sense of 
the qualified voters of the said Sanitary District whether the -Board 
of County Supervisors of Albemarle County shall issue the bonds 
of the said District for the purpose specified by law: 
FOR BOND ISSUE W~RE CAST THREE ( 3) VOTES. 
AGAINST BOND ISSUE WERE CAST THIRTY-ONE 
(31) VOTES. 
Clerks Office of the Circuit Court of Albemarle County. 
December 5th, 1938. 
We, the undersigned comm1ss1oncrs, assembled to canvass the 
returns of an election held for Frys Springs Sanitary District of 
Albemarle County, Virginia, on the 3rd day of December, 1938, to 
take the sense of the qualified voters of the said Sanitary District 
on the question whether the Board of County Supervisors of Albe-
marle County shall issue the bonds of the said Sanitary Distric@lf or 
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the purpose specified by law, certify that the aforesaid is a true and 
correct abstract' of the votes case at said election; 
And the majority of the qualified voters of said Sanitary District 
voting at said election having voted AGAINST said bond issue, we 
do therefore hereby determine the result of said election to be 
AGAINST the issuance of bond for the purpose aforesaid, which it 
is ordered to be certified. 
· In t1estimony whereof we have affixed our signatures this 5th day 
of December 1938. · 
Attest: EV A \\T. MAUPIN, Clerk. 
JOHN W. CAMPBELL 
J.B. JARMAN 
C. M. GARNETT 
W. B. HUFF 
page 79 ~ CLERK'S OFFICE OF THE CIRCUIT COURT OF 
ALBEMARLE DECEMBER 5, 1938. 
I, Eva. Vv. Maupin, Clerk of the Circuit Court of Albemarle do 
hereby certify that the foregoing is a true copy of the Abstract of 
votes cast at the SPECIAL ELECTION above named, as certified, 
signed and attested according to law, and deposited in my Office. 
In testimony whereof, I have hereto 'set my hand and affixed the 
seal of said Court. · 
EVA. W. MAUPIN, Clerk 
Circuit Court of Albemarle Co. 
page 80 ~ By Mr. Battle: We ask leave to withdraw the original 
certificate of the commissioners of election which Mr. 
Maupin has produced and file a copy thereafter, marked "Exhibit 
W. L. M. X-3." 
By Mr. Paxson: V,..Te desire to note an exception to your Honor's 
ruling in regard to the admission of this testimony. 
ByWr. Battle : 
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Q. Mr. Maupin, has any subsequent bond issue election been held 
in the Fry's Spring District since the December 3, 1938, election? 
A. No. 
Note: It is agreed that there was entered annexation order in a 
suit by the City of Charlottesville against the County of Albemarle, 
instituted on the 17th day of August, 1938, in which there was a 
final order entered on November 11, 1938, and that the order 
provided that it would become effective at midnight December 31, 
1938, and contained the following provisions: 
"Tenth : A claim is being asserted against the County of Albe-
marle by R. Stuart Royer in the amount of $3,424.39 on account of 
fees claimed by Royer to be due to him for engineering 
page 81 ~ services in ce:mnection with planning the sewer system in 
the Fry's Spring Sanitary District of Albemarle County, 
which claim the County of Albemarle denies. It appearing to the 
Court that all of the proposed sewer system in said Sanitary Dis-
trict is within the line of the territory hereby annexed to the City 
of Charlottesville, the Court doth order that if it shall finally be 
determined by judicial proceedings that the said County of Albe-
marle is indebted to the said R. Stuart Royer in the said sum of 
$3,424.39, or any part thereof, then the City of Charlottesville is 
ordered to pay to the County of Albemarle or on its behalf any sum 
which may finally be determined to be due from the said County to 
the said Royer for the claim above set forth, with interest and costs. 
The City of Charlottesville shall have the right, if it be so advised, 
to defend said suit in the name of and on behalf of the County of 
Albemarle. To this action of the Court in holding the City of 
Charlottesville contingently liable for said debt the City of Char-
lottesville excepts on the ground that it is not an existing debt of 
the County of Albemarle and is not any portion of the cost of any 
. construction of permanent improvements which have been 
page 82 ~ made by the County of Albemarle, and does not come 
within the purview of the statute providing for the re-
imbursement of the County for certain debts, improvements and 
obligations. 
The County of Albemarle further excepted to the action of the 
Court in refusing to require the City to assume the contingent 
liability that may be involved as a result of the election which has 
' , 
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been ordered in the Fry's Spring Sanltary District on the ground 
that such liability is incohoately an existing obligation which upon 
the affirmative vote of the people will become a debt which should 
be considered in th1s proceeding and which should be assumed by 
the City inasmuch as the entire area affected by the sanitary sewers 
proposed has been annexed." 
By Mr. Scott: If your Honor please, just glancing at that order, 
I find that my learned friends on the other side rather agreed with 
me on the legal proposition and states: 
"The County of Albemarle further excepted to the action of the 
Court in refusing to require the City to asstune the contingent liabil-
itv that may be involved as a result of the election which has been 
o;dered in ·the Fry's Spring Sanitary District on the ground that 
such liability is incohoately an existing obligaiton which upon the 
affirmative vote of the people will become a debt which should be 
considered ip this proceeding and which should be assumed by the 
City inasmuch as the entire area affected by the sanitary sewers 
proposed has been annexed." 
I will ask the Court to allow that to go in as part 
page 83 ~ of my grounds of exception. 
By the Court : What do you gentlemen want to go in? 
By Mr. Paxson: Vve offer the order of annexation and desire to 
have it introduced as an exhibit. 
By Mr. Battle: We object to the introduction of the order as 
being irrelevant to this suit between Mr. Royer and the County of 
Albemarle, and 'having no bearing whatever. 
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page 84 ~ JAMES A..ANDERSON, 
a witness introduced by the plaintiff, being first duly sworn, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. Please state your name and official title and place of residence? 
A. James A. Anderson. I am the head of the Civil Engineering 
Department and head of the faculty at the Virginia Military Insti-
tute, Lexington, Va. 
Q. General Anderson, before you went to the Virginia Military 
Institute were you a licensed engineer; that is to say, before you 
went on the faculty of the Virginia Military Institute? 
A. No, sir; the license law did not come in until much later. I 
have been connected with the Virginia Military Institute off and on 
since 1914. 
Q. I believe V. M. I. is your college Alma Mater? 
A. Yes. I graduated there in 1913, with degree of Bachelor of 
Science and Civil Engineering. 
Q. Did you attend any other college? 
A. Yes, I graduated at Cornell, with degree of Civil Engineer 
in 1917. 
Q. Since you graduated at Cornell have you been 
page 85 ~ actively connected with civil engineering? 
A. Yes; I was for two years in the Army and returned to V.M.I. 
in 1919. Since that time my work has been in teaching and prac-
ticing civil engineering. 
Q. General Anderson, have you at any time during this period 
been connected in an official way with the Federal Emergency Ad-· 
ministration Public Vv orks? 
A. Yes, from August 1933 to August 1936 I was in charge of 
the P.W.A. office in Virginia, first as State Engineer and later they 
changed the title to State Director. 
Q. The County of Albemarle in 1935 filed an applicatio·n with the 
Federal Administration Public Works for a grant for the construc-
tion of a sewage system in an area known as Fry's Spring in Albe-
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marle County. Were you Resident Director at t_hat time when the 
grant was filed ? 
A. Not Resident Director. I think I was Acting State Director. 
Q. You are familiar with that application, are you? 
A. Yes. 
Q. The grant was applied for, General Anderson, in 1935. The 
grant was not actually awarded to the County of Albemarle until 
1938, which was after you had returned to private work, as I under-
stand it? 
A. Yes. 
Q. Mr. Royer, the plaintiff in this case, under an em-
page 86 ~ ployment with the County of Albemarle, prepared certain 
plans and specifications in connection with this proposed 
sewerage system; have you examined those plans and specifications? 
A. I have seen them since I rame in this room. 
Q. In the light of your experience and knowledge of matters of 
this character, would you s~y a fee to Mr. Royer of 5 per cent. on 
the basis of the low bid for construction was fair and reasonable? 
By Mr. Battle: If your Honor please, we object to that question 
for the reasons previously stated. 
By the Court : The same ruling as to this motion. 
By Mr. Battle: We save the point. 
A. I have seen a copy of the contract proposal, it probably was, 
between the County of Albemarle and Mr. Royer, and also a copy 
of the resolution awarding him the w~)l·k and I think on the basis of 
that proposal and award a 5 per cent. fee was fair. 
(The witness stood aside.) 
page 87 ~ By Mr. Paxson: Before calling Mr. Royer, if the 
Court please, at the time we were engaged in adjourn-
ing for lunch, I asked leave of the Co_urt to introduce by stipulation 
as an exhibit in this case the whole order in the annexation order, 
dated November 11, 1938, to which my friends on the other side 
objected. I would now like leave of the Court to introduce this 
order as an exhibit, not to be copied into the record, with the privi-
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lege of counsel on both sides in the event that the record has to be 
printed to adopt such part of the annexation order as both sides 
desire or request. It represents or reflects the attitude that was 
displayed by the attorneys for the County of Albemarle in connec-
tion with the treatment of the Royer claim and with the treatment 
of the. bond election, which was then pending and in which the 
County of Albemarle was denied the right to have a contingent 
liability in the order. 
By Mr. Battle: If your Honor please, we feel that counsel at 
this time should specify what portions of the order would be wished 
to include, so if we have any objection we can make them at this 
time. 
By Mr. Paxson: If the Court please, I have not the slightest 
objection to indicating what I think is pertinent. The first section 
that we would like t"o have is on page 3 and concerns itself 
page 88 ~ with the paragraph identified as clause 4, which is the 
paragraph of some length which deals with the metes and 
bounds proposed to be annexed. It is impossible for me to segregate 
the area known as Fry's Spring and for that reaso,n we will have to 
ask that all the metes and bounds be included. 
The next provision from the order that we would like to have 
introduced commences on page 12 and terminates on page 13, which 
is identified as paragraph 10 of the order and the last paragraph of. 
the annexation order, which has to do with the position taken by the 
County of Albemarle in connection with the then pending bond issue 
election. 
By Mr. Battle: If your Honor please, with reference to that, my 
own view is that these five or six pages of metes and bounds don't 
mean anything at all. They cannot help anybody, or throw any light 
on this case, particularly in view of our ready admission that prac-
tically all the Fry's Spring area is included in the annexed area, and 
it woul9 serve no good purpose at all to submit all those metes and 
bounds to the jury. In connection with paragraph 10, we have no 
objection in the world to the Court understanding what the situa-
tion was with reference to the claim of Mr. Royer. With reference 
to the last paragraph of the order, we object to that, because it is 
simply a statement of counsel in stating an exception to 
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page 89} the ruling of the court and has no bearing on the issue. 
Your Honor, may we pass on this matter in chamber~. 
By the Court: Yes. The jury will retire. 
Jury out. 
By Mr. Paxson: This resolution of the Board of Supervisors of 
Albemarle County of December 9, 1938, was the first time and I 
submit the only time that the Board of Supervisors of this county 
had presented to it in proper form the claim of Mr. Royer, and the 
Board of Supervisors then adopted a resolution wherein they denied 
payment of this fee bill and stated a reason, that reason being be-
cause of the language of a certain annexation order, to which 
reference is made in the resolution, and I submit that the County 
of Albemarle is defendant in this case and is called upon to pay 
the fee bill which they turned down in their resolution on December 
9th, and having stated that was the only reason for the refusal to 
pay this fee bill, I think the annexation order is highly pertinent to 
this issue. 
By the Court: I° ha.ve not heard any objection to the order being 
introduced other than that a certain part of it is an unnecessary part 
of the record and it is claimed it is immaterial to the issue being 
tried. So far as that section is concerned, it is conceded 
page 90 ~ that that should properly be presented to the jury. My 
objection to the metes and bounds is that it is totally 
without any value to the issue, because it does not indicate anything 
at all. The mere metes and bounds don't mean a thing to me; nor 
could I see that it could mean anything to the jury. The testimony 
in the annexation proceedings was, as I recall, that all of the Sani-
tary District which was to be served by sewer lines was taken in 
the city. 
By Mr. Paxson : If the Court please, if we can get that in the 
record I am thoroughly satisfied. 
By Mr. Battle: I am entirely agreeable, if there is any doubt 
about that, for the Court to state that to the jury, and I am not 
putting that before the jury. 
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By the Court : It is agreed by counsel that the metes and bounds 
of the annexation proceeding take all that portion of the Sanitary 
District kno,vn as Fry's Spring within the city, all that was to be 
served by the sewerage within the city limits of Charlottesville, and 
that the portion of the Sanitary District left on that that receives 
no line under he plans and specifications. 
By Mr. Battle: If the Court please, I must confess I miscon-
strued the reference read by Mr. Scott. Upon further reading it 
seems to me that this exception is the exception to the court for its 
"refusal to require the city to assume the contingent liabil-
page 91 ~ ity that may be involved as a result of the election which 
has been ordered in the Fry's- Spring Sanitary District on 
the ground that such liability is incohoately an existing obligation 
which upon the affirmative vote of the people will become a debt 
which should .be considered by this proceeding and which should 
be as·sumed by the city inasmuch as the entire area affected by the 
sanitary sewers proposed has been annexed." 
By the Court : The record shows that the court refused to go into 
that field of speculation at all and counsel excepted because they 
would not go into it, and, as a matter of fact, I had in my own mind 
serious doubt of exceptions being written into the decree. 
· By Mr. Paxson: The Court will recall that when the annexation 
suit was over, it convened over in the Redland Club to consider the 
proposed annexation order and Mr. Walsh and Mr. Fife and I 
appeared there and discussed with your Honor the matter of this 
pending election in the Fry's Spring area and Mr. Walsh and Mr. 
Fife urged that proper provision be included in the annexation 
order to take care of those bonds in the event the bond issue was 
voted affirmatively. Your Honor stated without the consent of the 
City Manager no disbursement can be made, and then you went on 
further to say, "Suppose that these bonds were affirma-
page 92 ~ tively voted by the people in the Fry's Spring area, how 
could I impose that upon the City of Charlottesville unless 
. the city was willing to accept it." That was substantially the 
position that was taken, and I think your Honor will now recall 
those facts, and your Honors finally did not agree to impose that 
liability upon the City of Charlottesville. Exception was taken by 
counsel for the County, and I submit it is binding on the county. It 
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shows the position the County adopted then by this order and I 
assume the County will be reasonably consistent in the matter. 
By the Court: I don't see what that has to do with this claim. 
By Mr. Paxson: It does have thi_s to do with this claim. vVe are 
faced with the proposition of what was the intention of the parties 
when they talk about an affirmative vote. The County seems to be 
in this case irt the position as to what was the final result of the 
bond election in the Fry's Spring Sanitary District up to the time 
Fry's Spring was actually annexed. 
By the Court: I don't quite see what is proved after all. If that 
contract of Royer is based on the vote of the people ultimately, now 
as, to why the people voted aye or nay is not for me to say. 
. By'Mr. Paxson: No, and if your Honor had excluded 
page 93 ~ the result of the December election and had not allowed 
the jury to get the impression, if I may say so, that this 
matter contemplated the result of the election in December, I would 
not ask for this to come in. 
By the Court: The last action of the Court if there had been no 
election in the Fry's Spring boundary at all up to the time of the 
annexation, and the Court is still of the opinion there could not 
· possibly be any election. 
By Mr. Paxson : We, of course, 'don't take the position that the 
validity or lack of it in the election of August 2nd had anything to 
do with this case. We take the position that if Mr. Royer placed 
his fee bill on any kind of contingency it was on a contingency of 
the vote of the people, whether you call it a void election or not. 
By the Court : I am ready to act on that right now. This Court 
is bound to take the position if the Court says there was no election, 
there was no election. There is no doubt about that. I am ready to 
pass on that right ·now. An election means a legal, valid election. 
By Mr. Paxson: You have not heard Mr. Royer on that, yet. 
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By the Court : I am talking about on the record here, an election 
means an ele~tion, of course. I just can't follow you. 
By Mr. Paxson: I have tried as best I could to show your 
Honor why I offer the annexation order. I offer it 
page 94 ~ on the ground that it has a very definite bearing on the 
issue here, this voting of the Fry's Spring voters on the 
3rd of December. 
By the Court: Does it mean anything, Mr. Paxson, what caused 
them to vote one way or the other? 
By Mr. Paxson: I don't know that it particularly does .. 
By the Court: In other words, if it means by an affirmative 
vote as to what caused them to ~ote one way or the other, I don't 
just follow you on that. I really can't see any value to it. In other 
words, you are offering that to show why the people voted no, is 
that it? 
· By Mr. Paxson: In other words, if the Court please, the County 
of Albemarle is placed in this position, is it not~ the County of 
Albemarle is coming here and asking the Court to def eat the Royer 
claim because of its own mistake. 
By the Court : What mistake? 
By Mr. Paxson: Because of its mistake in not conducting an 
election according to the way the law provides. ' 
By the Court: The County has nothing to do with the election 
at all. 
By Mr. Paxson : That is substantially what happened. 
By the Court: The Board of Supervisors of Albemarle 
page 95 ~ is not charged directly or indirectly by a mistake of the 
Ele~toral Board, in holding an invalid election or failing 
to hold an election it ought to hold. 
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By Mr. Paxson: We think the same is true so far as Mr. Royer 
is concerned. He has nothing to do with the electio~. 
By the Court: Of course, that is true. 
By Mr. Battle: Our position is that Mr. Royer's own proposition 
was he would charge nothing unless this bond issue was approved 
by the people who held the election, and the people have not ap-
proved it. . 
By the Court: Mr. Paxson, I am willing for you to present to 
the jury evidence to show things that may have affected the vote 
in that election in December. Certainly the jury ought to have the 
complete facts, they ought to have virtually the statement you 
made with regard to the operation in the interim pending tlie an-
nexation proceedings. 
By Mr. Battle: We respectfully except on the ground that the 
motives of voters in an election casting the vote is not the subject 
of an inquiry in this particular case. 
By Mr. Paxson: What is your Honor's ruling on the final para-
graph of the annexation order. 
By the Court: I admit it. 
By Mr. Battle: We except on the grounds stated. 
page 96 ~ Jury in. 
R. S. ROYER, 
the plaintiff, being first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. You are Mr. R. Stuart Royer, the plaintiff in this case? 
A. I am. 
Q. Mr. Royer, will you briefly state to the Court and the jury 
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what educational training you have had and what experience you 
have had as a civil engineer and the profession you follow? 
A. I am a graduate of Virginia Polytechnic Institute of 1905. 
I took post graduate and took C. E. degree in 1906. I worked for. 
the Virginian Railroad and the Nor folk & Western Railroad on 
railroad surveys for some four years. In 1912 I went to Fredericks-
burg as the first City Manager of Fredericksburg. I went to the 
Army in 1918. When I came out of the Army I went into the 
construction business, built bridges, concrete sewer systems, and 
sewer disposal plants, and did a great deal of work for the Sttae 
Highway Department. Iri. about 1928 I did a l9t of construction 
work for Henrico County and supervised the engineering 
page 97 ~ and did the engineering work for Henrico County and 
went into private practice as a consulting engineer and 
designing water works and sewerage and sewerage disposal systems, 
and have handled a great many P.W.A. projects similar to the one 
at Fry's Spring, and have represented probably fifteen or twenty 
towns and communities in the State in the last fifteen or twenty 
years in work in which I supervised water works, sewers and sewer-
age disposal plants. 
Q. What are some of the towns you have represented, Mr. · 
Royer? 
A. 'I represented Front Royal, Matthews, Tappahannock, West 
Point, Gloucester and \,Vaverly. I am now representing Garrett and 
Holland, Va., and I am handling the water supply and sanitation 
treatment and sanitation disposal at Front"Royal, Va. 
Q. I believe, Mr. Royer, that you testified in the recent annexa-
tion case instituted by the City of Charlottesville, is that correct? 
A. I did. 
Q. And you were called, as I understand it, as a witness for the 
County of Albemarle? 
A. That is correct. 
Q. And qualified as an expert in that respect? 
A. I did. 
page 98 ~ Q. Are you at present involved in any anne.xation suit? 
A. I am representing the City of Richmond in the annex-
ation proceecJings against Henrico County at present. 
Q. Now, Mr. Royer, in connection with the claim on which you 
have prosecuted an appeal to this court, it has been suggested and 
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agreed here by counsel that your original employment was in 
August of 1935, is that correct? 
A. That is correct. 
Q. And that was evidenced by res(?lution of the Board of Super-
. visors, which I think has been introduced into the evidence? 
A. That is correct. , 
.. Q. Just explain briefly to the jury, Mr. Royer, what you did 
under your contract of employment at that time, that is, in 1935? 
A. I was authorized by the Board to file an application with the 
Federal Emergency Administration, the Public Works Administra-
tion, outlining the information tµat has -to be submitted to them to 
pass on, and that embraces the preliminary surveys and estimate of 
the work embraced in the project, the financial condition of the 
county, or the sp~nsor, and the legal information, and that 
page 99 ~ is all submitted on forms furnished by the P. W. A. You 
also have to have the approval of the State Health Depart-
ment if it is a water or sewer pipe system project. That was all 
obtained and all the information was compiled and submitted to the 
P. W.A., approved by the State Health Department, and sent on to 
Washington. It has to go through all those channels before it goes 
to the President for approval. It went through all those channels 
and no nioney was available until this last Congress provided a great 
deal of money for the Public Works Administration. 
Q. Then, as I understand it, your first services to the County of 
Albemarle consisted of prosecuting an application for Federal aid 
in the installation of a sewage system at Fry's Spring and that 
application was approved, but there were not sufficient funds at 
that time to make the allotment ? 
A. That is correct. 
· Q. In connection with that application to the Federal Administra-
tion, did you have to make any preliminary plans? 
A. I had to make preliminary surveys, a plan survey, a traverse 
to locate the streets and sewer line; then a a level had to be run all 
over that and a drainage system worked out whereby you could 
· convey the sewerage to one point, where it could be 
page 100 ~treated.. Then I made an estimate of the probable cost of 
a proper treatment plant to treat that water. , 
Q. Was that all prior to the application to the Federal Admin-
istration? 
A. Our preliminary survey was prior to that. 
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Q. What plans are thosi ( witness refers to blue prints)? 
A. These are complete plans for work to be conducted. In the 
first sheet that shows the streets in Fry's Spring and the proposed 
drainage system, which conveys sewerage all to one point: In one 
case you have to pump the sewerage off so it will be conveyed by 
gravity to the treatment plant over here (indicating). This next 
sheet is a plan·that -shows the sedimentation plant, and congestion 
plant. 
By the Court : 
Q. What do you mean by treatment plant? 
A. In a very few words, a treatment plant is a plant where the 
sewerage present as waste water is collected to one point. 'When it 
reaches the point where you will treat it, the first thing it does it 
goes through a screen chamber, which screens out anything that 
does not go into the treatment plant, such as sticks and anything 
anybody would have thrown in a manhole. After it goes into the 
screen chamber it goes into. the sedimentation plant. A sedimenta-
tion plant is a pit built so as to retard, that sewerage for two 
, hours. 
page 101 ~ Q. Is the treatment plant for the purpose of.extracting 
· all solid matter out of the sewers? 
A. A treatment plant is to take the solids out and put them in a 
tank where they will be congested and then the water that remains 
goes through a filter and is purified and chlorinated and turns out 
pure. This plan shows a pumping plant. There is a vertical section 
and a horizontal section, and our land plan here shows the ground 
and location of that plant. 
The next plan is a pl~n of the final settling plant. After the 
sewer is purified it is discharged into that tank. There is the location 
of our plan of the treatment plant. This is a plan of the sludge pit. 
Just after the solids are congested they are put in a sludge pit with 
the drainage system. That sludge is about 97 per cent. of water 
when it comes out. The water goes through and the sludge re-
mains. The rest of these plans are all similar and a plan of the 
individual streets. The plan shows the manholes in the streets, a 
section in the ground that shows the depth of the manholes and 
the sewer line. This shows the various streets in Fry's Spring 
Sanitary District. Those are complete plans of the project. ·: 
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· Q. Now, Mr. Royer, how much of the individual figures, meas-
urements, levels, &c., that are reflected on those blue prints 
page 102 ~had to be compiled and tabulated in order to submit 
the application to the Federal Administration for the 
original plant? 
A. In the preliminary we just got a map of the property out there 
and ran levels for approximately just covering levels that would 
show how the system could be worked out. This work had to all 
be done over again after the project was approved and worked out 
in detail. 
Q. As I understand it, these' plans and blue prints from which 
you have just testified are the pictured result of efforts, you ex-. 
pended and work you did after you learned this past summer that 
the Federal grant had been allotted? 
A. Every bit of the detail was done after the allocation had been 
made. 
Q. What part, if any, of the specifications were made prior to 
the awarding of the Federal grant? 
A. There are no specifications required with the original plans, 
except the minimum specifications called for on the form. We 
don't file anything but a little plan, an application plan, which con-: 
tains any specifications, if there are any. 
Q. Then, as I understand it, the specifications to which reference 
has been made in this case, were specifications that were compiled 
entirely after notice was received that the Federal grant had been 
allotted? 
A. That is true, for the reason you cannot draw speci-
page 103 ~fications until you have the plans. 
Q. Have you a copy of the plans and specifications? 
A. I have. 
Q. I will ask you to identify those specifications as "Ex. R. S. R. 
No. 2"? 
A. I so mark and file them. 
By Mr. Paxson: If the Court please, these blue prints, just re-
f erred to and commented on by the witness, we offer as "Ex. R. s~ 
R. No. l." 
Q. Mr. Royer, the booklet which you now hold in your hand, I 
will ask you to file as "Ex. R. S. R. No. 3"? 
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A. I so mark and file it. 
Q. Is that a copy of the original specifications? 
A. Yes, an exact copy. 
Q. Were the original specifications approved by the P.W.A.? 
A. They were and are so marked. 
Q. Explain what those specifications consist of. Don't go into 
great detail, but I want the jury to have some conception of it? 
A. The first section taken up in the specifications is instructions 
to the bidders on the contract they were bidding on; that is, what 
insurance they have to furnish; whom they have to employ, and 
rules and regulations governing the employment, labor service and 
labor preference, hours of work, a wage scale, which sets 
page 104 ~out the scale of wages that each class oflabor is to receive, 
from bricklayers down to machine operators, and all the 
different classifications of labor that enter into a project of this 
kind, and what the hours and rates shall be; the specifications in 
Q. Let me interrupt you at this point. Are those specifications 
typed? 
A. Yes. 
Q. Where were they typed? 
A. In my office. 
Q. In other words, they are specifications you prepared, yourself? 
A. With some few exceptions in regard to some things. I will 
give you an example: we had. a tick back statute and regulations. 
Those are technical regulations of the Department of the Interior. 
These all had to be reproduced in my office. They furnish certain 
specifications with regard to labor and the Jega] requirements and I 
embodied those in my specifications. 
By the Court: 
Q. Mr. Royer, as I understand, those specifications are for the 
bidders and bidders are supposed to take the blue prints and the 
specifications and those two things are their guides on the construc-
tion? 
page 105 ~ A. Yes; when they bid they have to bid under the terms 
of these specifications and construct the work under the 
blue prints. 
Q. And they have to bid in accordance with the specifications and 
blue prints? 
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A. Yes. . 
Q. In other words, the two things are the guide for the bidder 
and the contractor? 
A. Yes; the P.W.A. and the engineer on the job has to work 
under these specifications, and this goe? on to specify every bit of 
material that enters into that job; what grades of materials; how 
the work should be done; how the pipes should be laid; what con-
crete should be used, and a multitude of specifications in detail of 
all work that has to be done. Then, following the specifications we 
take up a form of bond and the contract forms. Those are all, 
prepared in niy office and embodied in this book. 
By Mr. Paxson: 
Q. Mr. Royer, there has been an exhibit in this case, identified as 
"Ex. I:I.A.H. No. 6," which purports to be an excerpt irom the 
minutes of the Board of Supervisors of September 9, 1938, which 
carries a tabulation of bids received from the Wilson O?mpany and 
others. Were you charged with the responsibility of tabulating 
those bids? 
A. I was. 
page 106 ~ Q. Were those bids submitted, Mr. Royer, on the basis 
of the blue prints which you ·have just identified and the 
specifications you have just identified? 
A. Yes. 
Q. I take it, a copy of these specifications and blue prints went 
to each of the contractors bidding? 
A. Yes. 
Q. How many of these specifications and blue prints did you pre-
pare in this matter? 
A. I don't know; somewhere around twenty. They had to go to 
the State Health Department, the P.W.A., the County a certain 
number, ai:id to the contractors. 
Q. It was suggested in the evidence that in the middle of August 
1938 the County of Albemarle ran an appropriate advertisement in 
the Ri_chmond Times-Dispatch soliciting bids on this project. Did 
you have anything to do with that advertisement? 
A. I prepared the advertisement. It is embodied in those specifi-
cations, a copy of it. I had the advertisement inserted in Richmond_ 
Times-Dispatch under Mr. Haden's name and with his instructions. 
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Q. That was subsequent, of course, to the election of August 2, · 
1938? 
A. Yes. 
Q. When these ,bids were tabulated on September- 9, 
page 107 P938, as I understand the language of this "Exhibit 
H.A.H. No. 6," a contract was let with A. G. Pinkston 
& Company, of Norfolk, Va. Is that correct? 
A. That is correct. 
Q. That was done on the 9th of September, some five weeks 
after the election? 
A. Yes, I think so. 
Q. When, Mr. Royer, was the first time that you submitted a 
· fee bill to the Board of Supervisors for payment? , 
A. Immediately after the a warding of the contract, which is 
always my custom. When we received the bids and tabulated the 
bids and I made my recommendation with regard to the award of 
the bid, then I prepared a statement of my fee account. 
Q. Was that the occasion which Mr. Haden testified to this 
morping when he read from the minutes of the Board of Super-
visors of October 19, 1938, in which your fee was then disallowed 
under the advice of the Commonwealth's Attorney of the County? 
A. That is true. · 
Q. I believe that at that time there was pending the annexation 
suit? 
A. Yes. 
Q. You testified in the annexation suit, did you not, Mr. Royer? 
A. I did. 
page 108 ~ Q. Roth in connection with your capacity as a pro-
fessional witness and an expert witness did you also testify 
in regard to your claim against the County, or did some one else? 
A. Some one else testified, I did not. 
Q. There was some evidence in reference to your claim? 
By Mr. Battle: I object to that. 
By the Court: I see no objection. 
A. There was. 
Q. Between the time that you presented your claim to the Board 
of Supervisors, when it was disallowed at that time under advice 
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of the Commonwealth's Attorney, following that did you ever 
submit a fee bill to the Board of Supervisors until after the annexa-
tion suit was over? 
A. I did not. 
Q. There has been introduced in th·e evidence an exhibit identi-
fied as "Ex. H.A.H. No. 7," which is an excerpt from the minutes 
of the Board of Supervisors, wherein a claim of R. Stuart Royer 
was disallowed, a portion of the excerpt reading as follows : 
"\Vhereas, the order of said annexation court made certain pro-
Yisions with regard to the claim of the said R. Stuart Royer; and 
\Vhereas, reference to said order reveals that said annexation 
Court decreed that in the event the said R. Stuart Royer established 
all or any portion of his claim against the County of Albemarle by 
determination of some judicial qody, the City of Charlottesville, 
Virginia, would be liable for the payment of such judgment." 
page 109~Was that the occasion on which you again submitted 
your bill? 
A. Yes. 
Q. And, on that occasion the Board of Supervisors disallowed it? 
A. Yes. 
Q. And it was as a result of that this suit was instituted? 
A. Yes. 
Q. There has been considerable said in this case in · regard to 
three letters, two of which bear date July 5, 1938, and and one 
July 1, 938, identified as "Exhibits H.A.H. 8, 9 and 10." I would 
like for you to refer to "Ex. 8," which is a letter of July 1, 1938, 
from yourself to Mr. H. A. Haden, in which he used the following 
language: 
"I will be willing to begin to get these plans in shape, if you will . 
issue instructions to do so, and hereby agree not to hold the Board 
responsible for any further ~ompensation unless the results of the 
election are affirmative. In other words, I will not put any further 
liability on the Board unless the project goes tlv·ough." 
You received an answer to that letter, under date of July 5, 1938, 
in which your ·proposal was accepted, subject to certain terms. I 
believe the exact language of Mr. Haden is this: 
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"This is given you with the distinct understanding that the Board 
of County Supervisors is in no way obligating itself in the ,event the 
citizens do not approve the issuance of bonds for this purpose." 
Do you recall the exchange of correspondence to which 
page 110~1 have just made reference? 
. A. I do. 
Q. Had you had any discussion with Mr. Haden in refere~ce to 
this matter? 
A. I had discussed the whole project on many occasions with Mr. 
Haden. When that allocation came through it was made in such a 
way that they had to get the project under construction and Mr. 
Haden seemed to be worried about how the people would vote in 
the election of August 2nd, 1938, and I was not worried. I told him 
"I do not mind taking the responsibility of how they vote at all." 
Q. You say you were not apprehensive as to how they would 
vote. Why were you not apprehensive about the result of that vote? 
By Mr. Battle: I object. 
By the Court: Objection overruled. 
A. Because I had talked to so many of the voters and Mr. Ander-
son, as well as myself, had canvassed all of them, and he said how 
they would vote, and they voted for and against just about like he 
told me. 
Q. Had you prepared some rights of way in the Fry's Spring 
area? 
A. I had, every individual right of way. If permissible, I 
would like to say I gave no particular thought in 
page 111 ~writing that particular letter. Mr. Haden's relations with 
me had been so nice, and he said he was apprehensive and 
I was not, and I said I was not afraid as to how they would vote in 
August. I thought all elections were alike and the people would 
either vote for or against. I did not give any thought .about how 
they would conduct it at all. 
Q. In other words, you had made a canvass of the situation and 
had satisfied yourself in your own ·mind that a majority of these 
persons would vote for the bond issue? 
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By Mr. Battle: We object to tliat as hearsay. 
By the Court: The objection is overruled. 
A. Yes. 
Q. Mr. Royer, you say you prepared certain rights of way? 
A. I prepared a right of way of every individual property owner 
on an individual map. 
Q. I hand you a blue print purporting to be a map 9f the individ-
ual rights of way and ask if those are the rights of way to which 
you refer? . 
A. Yes, they are blue prints of each individual property, some 
sixty there. They are individual blue prints of each piece of prop-
erty and lots we cross, whether big or little, the location of each one, 
who owned them and the metes and bounds of each. 
Q. Will you mark those blue prints as "Ex. R.S.R. No. 
page 112 ~3" and file it? 
A. I so mark and file it. 
Q. In connection with the preparation of these individual rights 
of way surveys did you get in considerable contact with the land 
owners of Fry's Spring district? 
A. I did. 
Q. Was that done prior to the letter of July 1, 1938? 
A. That was done a considerable time afterwards. 
Q. In other words, these rights of way were prepared after you 
had made the proposition to Mr. Haden? 
A. Yes, done afterwards. 
Q. But prior to the time you wrote Mr. Haden, you had satisfied 
yourself there was no hazard in the matter? 
A. Yes. 
Q. After the election of August 2, 1938, was ·held, Mr. Royer, 
do you know whether or not an effort was made very shortly after 
the election to have its validity attacked in court? 
· A. I don't know. My information and recollection of the thing 
was that it was attacked soon after the election was held. 
Q. Did the County of Albemarle ask you to desist from your 
efforts, or cease your e:ff orts in the matter ? 
A. No, we were working day and night. 
Q. What do you mean by "We were working." 
pag~ 113 ~ A. My office and Mr. Haden was working, too, while 
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• I was preparing these plans and specifications. 
Q: Was it not after the election of August 2nd, 1938, that you, 
acting in accordance with the request of the Board of S~pervisors, 
applied for an extension of this grant? 
A. Yes. Mr. Haden did that almost entirely. He and the Com-
monwealth's Attorney went to Atlanta in regard to it. 
Q. That was done after the election? 
A. Yes. 
Q. Mr. Royer, did you ever hav·e any agreement with the Board 
of County Supervisors or with Mr. Haden that .you would not 
charge a fee in this matter unless this sewerage system was installed? 
A. I had no such contract. 
Q. Just what was the understanding you reached with Mr. Haden 
at the time you learned of the awarding of this grant? · 
By Mr. Battle: I object to that. The understanding is set out in 
the letters which are before us. 
By Mr. Paxson: If the Court please, it seems that Counsel for 
the Defendant and Counsel for the Plaintiff have entirely different 
views and opinions of what these people were to do and not to do; 
so, it bcomes necessary to reach a decision in this matter for the 
intent of the parties to come out. · What the interpreta-
page 114~tion of Mr. Battle is concerning these letters is not my 
interpretation. I it was we would not be here in court. I 
submit that the only way we can get at what was the intention in 
the minds of the parties is to go into the whole thing. 
By the Court: What do you e;xpect to elicit from him other than 
' what the record shows thus far? 
By Mr. Paxson: I expect to elicit from this witness, if the Court 
desires me to answer it, that Mr. Royer and Mr. Haden both, and 
this is what the evidence will produce---
By Mr. Battle: I submit, your Honor, that this matter should be 
argued in the absence of the jury. 
By the Court: The jury will retire. 
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By Mr. Paxson: I expect to show by this witness and by Mr .. 
Haden's testimony that neither one of these gentlemen were con-
plating other than whether or not the majority of the people in the 
Fry's Spring District were going to affirmatively vote for this bond 
issue and were willing to pay for the installation of this sewerage 
system. 
By the Court: It is conceded that there was no vote at all. Unless 
the election was legal and valid yott had no election. 
By Mr. Paxson: I don't· contend, your Honor, that there was 
any election; but we contend that these people were 
page 115 ~not dealing on the outcome of a valid election; they were 
talking about the wishes of the majority of these people. 
By the Court: What does the record say on the subject? 
By Mr. Paxson: The written record says on the affirmative vote 
of the people. I submit that was the only contingency involved. 
By the Court : There was no election, and, therefore, there could 
not have been an affirmative vote on the matter. The letter says the 
matter is based on the election and ther~ was no election in August. 
By Mr. Scott: All papers, particularly letters apd papers that in-
volve correspondence are to be interpreted as to what the parties 
obviously had in view. If the matter had stood on Mr. Royer's 
original letter there might be some debate as to what point the minds 
of the parties met, but the minds of the parties met on the point 
that Mr. Paxson has stated, and that they were considering the 
expression of the opinion of the voters at that particular time on 
that particular occasion, whether you call it an election or not is 
not particularly important. Mr. Haden's letter of July 5th says: 
"I am enclosing herewith official notification to proceed with the 
plans and specifications for the sewerage system and dis-
p~ge 116~posal plant at Fry's Spring. This is given you with the 
distinct understanding that the Board of Supervisors is in 
no way obligating itself in the event the citizens do not approve the 
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issuance of the bonds for this purpose." They were addressing 
themselves to the public opinion, public view--
By the Court: No, Mr. Scott, I would not take that position. 
Citizens can express their views only in a legal manner. 
By Mr. Scott: Wait a minute, your Honor. You will find that 
measured by what follows: "in the event the citizens do not ap-
prove the issuance of bonds for this purpose. This is in accordance, 
with your letter of July 1, 1938. For your information, the Judge 
has fixed Tuesday, August 2, 1938,. as the date of the election." 
Now, if your Honor please, they were referring to an election, or 
so-called election; they were referring, necessarily, to an occasion 
on which the will of the people would be expressed. They did not 
say an election legally held. Both parties had the right to claim and 
act upon the supposition that what the county officers were doing 
was legal. They both had the right to act upon the presumption that 
the election would be held properly. Now, then, if you limit it to a 
legal election to be held thereafter, you are making a contract 
which the parties never had in mind and never contem-
page 117 ~plated. They were contemplating the expression of the 
will of the people at that time, not an election to be held 
thereafter. If you want to write in here "expression of the people 
at an election to be legally held on August 2nd, or some other date," 
you are writing into the paper something neither party had in their 
mind. I respectfully submit that is the correct interpretation of this 
matter. 
By Mr. Battle: I want to ask your Honor to consider the lan-
guage used by Mr. Royer in this case, who I think should stand or 
fall by his own language. He refers to the bond election, eithout 
regard to the date, and says : "In other words, I will not put any 
further liability on the Board unless the Project goes through." 
Now, Mr. Haden, coming back and replying to that, uses a little bit 
different language: "This is given you with the distinct under-
standing that the Board of County Supervisors is in no way obligat-
ing itself in the event the citizens do not approve the issuance of 
bonds for this purpose." In other words, these gentlemen were not 
concerned and could not have been concerned about whether or not 
the project was approved by the people of this District. In other 
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words, they were considering the issuance of bonds and I think the 
language is perfectly clear. Now, to limit it to the election 
page 118 ~of August 2nd would be something which they did not 
· agree to; that was not part of Mr. Royer's proposition. 
It was not part of· Mr. Harlen's proposition. Mr. Haden uses .the. 
expression, "For your information, the Judge has fixed Tuesday, 
August .2, 1938, as the date of the election." Sup·pose that election 
had been postponed, would these genetlemen now come in here and 
say that a valicJ. election held on the 15th, or 20th, or 30th of August 
did not comply with the agreement. That is the position they are 
putting themselves in. I submit to your Honor that is simply a 
matter of information thrown in there by Mr. Haden and they. 
were contemplating a valid election which was then in contempla-
tion, and the only valid electio·n on the subject was the following. 
December, when it was not approved by the voters, and for that 
reason we introduce the result of the election of December 2nd to 
show this condition had not been complied with. And to have Mr. 
Royer say, perfectly true, I wrote a letter of July 1st, which is 
before the jury, and I signed my name to it, but I did not mean 
that, I meant so and so. · I submit he is bound by the letter. It is not 
ambiguous at all, except the word, "etc." If he wants to explain 
what he meant by that, all right. 
By Mr. Paxson: If .the Court please, to carry Mr. Battle's argu-
ment to the logical conclusion:' I don't think Mr. Battle 
page 119 ~would take the position that Mr. Royer and Mr. Haden 
would come in here and perjure themselves. Both of.them 
are prepared to come in here and tell the Court what they were 
talking about when they wrote these letters. The letters are couched 
in language that is capable of different "interpretations. Both of 
them say they did not consider the valid interpretation of whether 
the election would be legally held, but only whether the people in 
that Fry's Spring District were willing to vote a bond issue for the 
installation of this system. 
By Court: This project could not be carried out unless there was 
a valid election, could it? 
By Mr. Paxson: No, the project could not be carried through 
to conclusion. 
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By the Court: So, any testimony on that subject would be in 
conflict wi'th the writing on the subj~ct, would it not? 
By Mr. Paxson: Suppose that this election had not been chal-
lenged by Mr.· Duff, or anyone else, I think it would have been 
declared .a valid election, and in the meantime, the Federal Emer-
gency Administration Public Works took down the grant, then the 
project could not go through. Certainly, in that event, Mr. Royer 
could not be said not to be entitled to his pay. 
~y Mr. Scott: There are two principles which I think control the 
situation. In the first place, an offer to become binding 
page 120 ~must be accepted unconditionally and in the terms upon 
which the offer is made. That we all know. In the second 
place, if your Honor please,· the surrounding circumstances and 
what they had in contemplation is a decisive consideration in arriv-
ing ,at what they meant by what they said. Now, let us see what the 
situation was: Mr. Royer had a contract, which was entered into 
on the 21st or 31st of August; whichever it is, whereby he submitted 
a proposition, among others, and the only one pertinent here is, in 
the event the application is approvec;l and the offer of the Govern-
ment to assist in the financing of the project is accepted by this 
Board, to prepare and furnish complete plans and specifications, in-
cluding the supervising of the letting of the contract for the project, 
for a fee of 5 per cent. of the cost of construction. Now, let us see 
how Mr. Royer stood. That proposition was accepted in formal 
terms. We all agree that the result of that was a binding contract 
between Mr. Royer and the Board of Supervisors, which was evi-
denced by that resolution, that all he had to do to earn his fee was 
to do what was so stated, in the event the application is approved 
and the offer of the Federal Government to assist is accepted 
. by this Board, to prepare and submit plans. To prove that the 
offer was accepted, the Board of Supervisors subsequently, in a · 
writing, after reciting what was done, stated that the 
page 121 ~proposition be and is hereby accepted. On July l, 1938, 
certain resolutions were passed accepting the offer and 
the conditions on which the offer was made, and, after doing that, 
on the second page, the resolution was: 
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"Be it resolved by the Board of County Supervisors of Albemarle 
County, Virginia, 
Section. That the offer of the United States of America to the 
Boa.rd of County Supervisors of Albemarle County, Virginia, to 
aid by way of grant in financing the construction of a sewerage sys-
tem and disposal plant, a copy of which offer reads as follows: 
------- be and is hereby accepted." 
Now, then, Mr. Royer had nothing to do with, the completion 
of the project. He had nothing to do with the raising of the bonds. 
He had earned his fee when he did the things specified in that para-
graph. That was the conditions on the 1st of July, 1938, when that 
letter was written. Then arose the question as to some uneasiness 
was being felt as to what would happen on the election which the 
Court had set to be held on the 2nd o'f August, 1938. Now, let us 
see what they did. You have to read everything together. You 
have to apply what is said to the surrounding conditions. Royer 
had a binding contract with the county, which could only be re-
leased on a valuable consideration. If there is any doubt about this 
the books are full of authority on the proposition. Now, 
page 122 ~then, Mr. Royer, wrote that he would be willing, "While 
I realize I will have to take some chances on account of 
the bond election, etc., I will be willing to begin to get these plans in 
shape, if you will issue instructions to do so. In other words, I will 
not put any further liability on the Board unless the project goes 
through." Now, if you stop there and that proposition had been 
accepted unconditionally under its terms my friends would have 
some grounds on which to debate the matter, but they did not stop 
there. We are arriving now at the point where the minds of the 
two pai·ties met. There has to be some ground where the minds of 
the two parties met, and came to the same agreement. Now, what 
was tpe understanding on which they acted afterwards. It was: 
"This is given you with the distinct understanding that the Board 
of County Supervisors is in no way oblig~ting itself in the event 
the citizens do not approve the issuance of bonds for this purpose. 
This is in accordance with your letter of July 1, 1938. For your 
information, the Judge has fixed Tuesday, Augusf 2, 1938, as the 
date of the election." 
Now, it is perfectly true, as Mr. Battle says, and I insist it is 
decisive of the proposition, that both parties had in contemplation 
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the holding of a valid election under the then existing con-
page 123 ~ditions. Let me repeat the proposition, if your Honor 
please, I entirely agree with Mr. Battle that both parties 
had in contemplation the holding of a valid election, as ordered by 
this court, and I add to Mr. Battle's statement, a valid election 
held under the conditions then existing. 
Now, it is perfectly proper to inquire what were the conditions, 
perfectly proper to inquire what the parties had in mind when you 
come to interpret the meaning of the letter and you are bound to 
qualify tpe offer of Mr. Royer by the terms on which it was ac-
cepted, because thereafter, if the Court please, the parties acted on 
this proposition until Mr. Royer completed his work. 
Now, when these gentlemen come in here and in~ist the parties 
had in vie.w an election to be held at some other time, under some 
other conditions, under conditions, I submit, which must necessarily 
have resulted in an adverse vote, I submit to your Honor that you 
are imposing an unreasonable, harsh and unjust construction upon 
what was done, or what was said. You have to import in here 
language that would say that "I will abide by any election hereafter 
held"; that is to say, "If the election of August 2nd be thrown out 
for some illegality which did not affect the expression of the will of 
the people, I will abide by an election after the City of Charlottes-
ville had instituted annexation proceedings; I will abide 
page 124 ~by an election which may be held under adverse conditions 
and under" adverse conditions which everybody knows 
must result in a negative answer." I submit to the Court that to give 
it that interpretation is to do violence to reason, to do violence to 
· justice. This is an action in the nature of an et equo et bono action, 
just as you would decide in a case where you appeal to a court of 
equity; it is an equitable action. It has been so held by numbers of 
decisions of the Supreme Court of the United States and the Court 
of Appeals of Virginia. 
Now, I put the question squarely up to the Court, sitting as a 
justice, sitting as a chancellor, holding the scales equal: are these 
points adequate? This is a condition brought about by the City of 
Charlottesville by its own act; a result brought about by the institu-
tion and prosecution to a conclusion to a decree entered on N ovem-
ber 11th, which was to become effective on the 31st of December, 
whereby, if the Court please, the Fry's Spring District was 111ace-
rated, whereby the views of the citizens of that District in regard 
- I 
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to voting on the question of a se.werage system had been altered; 
the whole sewerage system had been incorporated in the City of 
Charlottesville, and what else could they do but vote against affirm-
ing the bond issue; what else would you have done; what 
page 125 ~else would any man have done, faced with the decree of 
this Court, effective on the 31st of December, that the 
Fry's Spring District must cease and be swallowed, if you choose, 
by the City of Charlottesville. 
Now.., is your Honor going to sit here and see that injustice is 
done? I am asking that this Court do not import into what these 
gentlemen say, on a pure technicality, that they were referring to a 
valid election not to be held then ; not to be held under the condi-
tions existing at the time they wrote these letters. Are you going 
to say that these gentlemen meant that· they were referring to a 
different condition, to a different time, to an election thereafter to 
be called in the event that was illegal; not because the will of the 
people was not properly expressed. I submit to the Court that the 
proposition, with all due respect to what has been said, is un-
justifiable. 
By Mr. Battle: If your Honor please, I have one sentence I wish 
to say to the Court. I have listened with great inter~st to this very 
persuasive argument by the distinguished counsel for t!he plaintiff, 
but the argument, however, falls completely when we see from the 
letter of July 1, 1938, that the election had not been called and had 
· not been fixed. 
By the Court: I am conscious of that. · Under 
page 126 ~the laws of 'the State of Virginia you cannot make a writ-
ten contract and subsequently by oral statement change it, 
unless there is something in the statement that needs explanation. 
There is no explanation or interpretation needed of these writings. 
The writings constitute the minds of the people. 
Now, the only feature that bothers me to any extent is that sub-
sequent to the challenging of the validity of this bond issue, it is 
possible to my mind ( I had not thought greatly on that line before-
! felt definitely that if Royer was committed with the county under 
that contract to go ahead and render certain services to the county, 
that it was settled) that this is on a different basis. My recollection 
is there was a challenge of that election almost at once, which chal-
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lenge was properly defended by the Commonwealth's Attorney and 
resulted in the second challenge, which is described as the challenge 
to the order. There was a postponement of the election to the date 
of the holding of it invalid, something like two months. Now, it is 
possible that on that score of it that these gentlemen can show a 
modification of it from that date; but the contract, unless it has 
been modified by action of the parties and agreement thereto, is 
binding and these oral explanations are not permitted. I don't want 
by inference to cut off any rights you have, Mr. Paxson. 
page 127 }My thought is that it is possible, after the question was 
raised as to the validity of the bond issue, which resulted 
in the court finally saying that the people had not expressed their 
views, because they cannot express their views except as provided 
by law, but after that time they may have some right of relief. I 
am not cutting you off, .Mr. Paxson, at all. I don't want the counsel 
to misunderstand what the ruling is. I don't want them to under-
stand that I have finally decided on all the questions. · 
By the Court: At this time, the hearing is adjourned until tomor-
row, April 26, 1939, at 9 :30 a. m. 
At this time the hearing was resumed. 
R. STUART ROYER, 
·took the stand and resumed his testimony. 
DIRECT EXAMINATION. 
By Mr. Paxson: 
April 26, 1939, 
9:30 A. M. 
Q. Mr. Royer, I don't know whether I asked you on yesterday, 
I think I did, whether you testified for the county in the annexa-
. tion suit? 
A. I did. 
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Q. Were you present for the entire trial? 
page 128 ~ A. I was. 
Q. Did you hear the testimony of Mr. S. L. William-
son, who was called as a witness on behalf of the plaintiff? 
A. I did. 
Q. There was a court reporter who took the record of the pro-
ceedings of that suit? 
A. Yes. 
Q. The same one who is reporting this case? 
A,.. Yes. 
Q. Have you had this reporter make an extract from the testi-
mony of Mr. Williamson? 
A. I have. 
Q. Is this the extra to which you refer? 
A. I have. 
By Mr. Walker: Your Honor, we object to this line of testi-
mony. It could not possibly be admissible except to contradict Mr. 
Williamson. 
By the Court: For what purpose is this tendered, Mr. Paxson? 
By Mr. Paxson: It is tendered for the purpose of showing that 
the City of Charlottesville intended to follow the plan worked out 
by Mr. Royer in connection with the Fry's Spring sewerage system. 
By Mr. Battle: I object to that. This is a suit between 
page 129 ~Mr. Royer and the County of Albemarle, and what 
relationship the City of Charlottesville or any other party 
had in this matter is not admissible. If they can prove a qua.1ituni 
meruit that is one thing, but if some third party outside of the 
record may have an interest in it that is another thing, and this 
issue should be confined to the relationship of Mr. Royer to the 
County of Albemarle and their obligations and duties. 
By Mr. Paxson: If the Court please, the final resolution of the 
Board of Supervisors of December 9, 1938, shows that the reason 
why Mr. Royer was not paid by the County of Albemarle was by 
reason of the annexation suit. We expect to show by evidence that 
the Federal grant was available to the City of Charlottesville; that 
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the City of Charlottesville refused it, and that the City of Char-
lottesville has practically adopted Mr. !foyer's plan. \V~ think it is 
entfrely · practicable in this case to introduce it to show the facts I 
have stated. 
By Mr. Walker : We would like to make another objection, if 
.your Honor please, that even on the quantum nieruit basis it would 
not be admissible. It is the value of the work rather than the benefit 
that has enured to the defendant, and for that reason it would not 
be proper for the reasons we have assigned. 
·page 130~ By the Court: Would it not be of some worth as to 
value? 
By Mr. Walker: No; these services might not have been worth 
twice as much as the charge for them, but the measure of damages 
is what the services are worth rather than what benefit they may 
ha:ve been to the parties that rendered them. 
By· the Court: Don't you arrive at what they are worth by what 
benefit they might be to the parties? 
· · By Mr. Walker: No; we can cite you authorities to show that 
it has been error to admit that. 
B)~ the-Court: Gentlemen of the jury, it must be kept in mind by 
you that this s1.1it is against the County of Albemarle; that by reason 
o'f ··annexation proceedings the City of Charlottesville was by order 
of the court in that proceeding directed that if there be recovery 
in this matter that that recovery must ultimately be paid by the City 
·of Charlottesville. The rights of the parties are Mr. Royer plaintiff 
and the County of Albemarle defendant. Those are the actual 
parties litigating here and you must recover on the interests of those 
parties. 
· ·: I" :will tentatively allow the witness to answer that question, but 
·n6t to read· all that exce·rpt. The question.I asked Mr. Paxson as to 
:what he wanted to prove; if he will narrow it to that I will allow it. 
'page ~31 l By-Mr. Battle: We except, for the reasons stated. 
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By Mr. Paxson: 
Q. Mr. Royer, you said you heard the testimony of Mr. S. L. 
Williamson? · 
A. I did. 
Q. At the time he was being examined about what was the inten:- · 
tion of the City of Charlottesville regarding the territory being 
annexed? 
A. Yes. 
Q. And particularly about the Fry's Spring District? 
A. Yes. 
Q. Was Mr. Williamson examined about what kind of sewerage 
system would be installed, if any be installed? 
A. Yes. 
Q. Do you remember what Mr. Williamson told the court would 
be the sewerage system installed, if any? 
A. My recollection is that he told the court that the City of 
Charlottesville would. probably follow the- plan I had worked out for 
Fry's Spring. 
· Q. Has the City of Charlottesville a copy of your plans and 
specifications? 
A. I don't know; I know they had them. 
Q. When did they have copies of your plans and specifications? 
A. They had copies of my plans and specifications at 
pa·gel32 ~the time of the annexation suit. 
Q. Do you know from whom they obtained them? 
A. I think they obtained them from Mr. Haden, because I went 
there personally arid got them during the annexation case. I went 
to Mr. Williamson's office and got them, myself. 
Q. So, the City of Charlottesville, for whatever they are worth, 
has the benefit of the plans and specifications you prepared for the 
Fry's Spring sewerage system? 
A. Yes. 
By Mr. Battle: If the Court please, we move to strike out all 
this evidence, on the ground stated, namely, that this is a suit 
against the County of Albemarle and simply because the annexation 
court required the City to pay a judgment in the event one was 
rendered against the County of Albemarle, I submit does not give 
to Mr. Royer any further rights than he had against the County 
/ 
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of Albemarle, and I ask your Honor to strike this evidence and 
instruct the jury to disregard it. 
By the Court : Your motion will be sustained unless there is some 
further· ·development that changes the situation. 
By Mr. Paxson: 
Q. Mr. Royer, was the Federal grant that had been originally 
available to the County of Albemarle, on which the vote 
page 133 ~was taken on August 2, 1938, was that grant available to 
the City of Charlottesville after the annexation? 
A. Yes. 
By ;Mr. Battle: We object to that question, because it pre-
supposes a fact which we do not believe to exist, that there was a 
Federal grant on August 2, 1938. 
By the Court: I sustain the objection. 
Q. Mr. Royer, was the Federal grant covered by commitment 
from the Federal Emergency Administration at Washington under 
date of June 28, 1939, available to the City of Charlottesville after 
the annexation suit was terminated? 
A. It was available-
By Mr. Battle (interposing): Wait a minute. Let us object to 
that, please. The question ·is objected to on the ground that this 
witness is not competent to say to whom the Federal auhorities 
womd grant money, and, further, upon the ground that record 
already introduced in this case shows that the grant had expired 
as of that date. 
By Mr. Paxson: As of what date? 
By Mr. Baftle: It expired November 11, I believe. 
By the Court : Does the record show? 
By Mr. Battle: My recollection is that it did. My record does 
not show for how long that grant was extended. 
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page 134 ~ By. the Court: I think you are in error on that por-
tion of it. 
By Mr. Battle: We insist on the objection for the other reasons 
assigned. , • 
By the Court : vVill the stenographer repeat the question? 
Q. Mr. Royer, was the Federal grant covered by commitment 
from the Federal Emergency Administration at Washington under 
date of June 28, 1939, available to the City of Charlottesville after 
the annexation suit was terminated? 
By the Court: 
Q. Do you know that answer, Mr. Royer? 
A. I know it from this: that that money was granted for this 
particular project and that it was available for the construction of 
the project. The City of Charlottesville would have had to act 
jointly with the County of Albemarle to get the benefit of the grant, 
but it was certainly available. 
By Mr. Paxson: 
Q. As a matter of fact, Mr. Royer, when was the dead line of 
the P.W.A. grant for this project under the particula~ program of 
·Congress appropriating money thereon? 
A. It distinctly specified it could only apply to projects begun 
·prior to June 1, 1939, and completed prior to July 1, 1940, and the 
Public Works Administration held that this project and 
page 135 ~many others that they would not make an allotment for 
any project that depended on a bond election after October 
1, 1939. If they did not hold a bond election before October 1, 
1939, the Public \\T orks Administration held that they could not get 
that money after January 1, 1940. That was a distinct ruling by 
the P.W.A. in Washington. 
CROSS EXAMINATION. 
By Mr. Battle: Counsel for the Defendant, without waiving any 
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objections to plaintiff's testimony in chief, but expressly insisting 
.on all of them, cross-examines said witness. 
Q. Mr. Royer, you have in your evidence in chief, detailed certain 
work which you did and which was of a preliminary nature, and 
then you have detailed what I may call the principal part of the 
work which you did in connection with this matter. By reference to 
the resolution of the Board of Supervisors of August 31, 1935, I 
find that you were employed, first, to do· the necessary work to pre-
pare the application to the Federal Administration of Public vVorks 
at the actual cost to you, not including your time, not to exceed 
$175. Was the initial work which you have referred to as having 
been done, under that clause of the contract? 
A. The filing of the application was done under that con-
tract. 
page 136 ~ Q. And the assembling of the data necessary to file the 
· application? 
A. Yes. 
Q. And that $175 has been paid to you by the County of Albe-
marle? 
A. Yes; that is correct, and is credited on the statement ren-
dered. 
Q. So that the compensation, as I understand it, that you claim 
is compensation at the rate of S per cent., under the second para- · 
graph of your contract? 
A. Ya . 
Q. And that was done after the Federal grant was approved? 
A. That is correct. 
Q. Mr. Royer, you were present at the meeting of the Board of 
Supervisors of September 9th, 1938, were you not? 
A. I will have to refer to my records on that. 'What was done at 
that meeting? 
Q. That was the day your plans were approved and the bids were 
received and tabulated and reported by you to the Board of Super-
visors, &c.? 
A. I did not actually attend the meeting of the Board. Yes, I 
did; I want to correct that. ~ did attend that meeting held in Mr. 
· Haden' s office. · 
Q. And you there, in accordance with the instructions of the 
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Board and a resolution adopted, tabulated the bids and 
page 137 ~advised the Board which was the low bid? 
A. I did. 
Q. And you were present at the meeting of the Board on 
that date when the Board adopted the· following resolution, were 
you not? 
"Now, Therefore, be it Resolved ny the Board of County Super--
visors of Albemarle County, as follows : 
Section 1. That the bid of A. G. Pinkston & Co., of Nor folk, 
Va., for the construction of said sewerage system and complete 
disposal plant in the Fry's Spring Sanitary District in the sum of 
$67,099.00 is hereby determined and declared to be the lowest and: 
best bid; and that a contract for the construction of said work, as 
heretofore prescribed by the plans, specifications and contract docu-
ments, shall be executed for said coustruction when, if and as the 
complications threatened by said annexation proceeding shall be 
removed, and the validity of the election determined, and the issu-
ance of bonds for said project duly authorized." 
(Note: Copy of resolution filed as "Ex. H.A.H. No. 1.) 
A. I was not present at any ~uch meeting. Unless my recollec-
tion is entirely wrong, the only meeting that I attended was the day 
of the returns; the only meeting I recall attending was the one the -
bids were received and I tabulated the bids and made my report. 
The only other time that I attended any board meeting, that I recall, 
was that I attended a meeting, I think, just after the annexation 
proceedings, in which I asked them to pay my account. I did not 
attend the whole meeting; I just asked them to pay my account. 
Q. You were present at the meeting when the bid~ were re-
ceived? 
page 138~ A. Yes. 
Q. Do you remember what time you met that morning? 
A. The bids were opened, according to my recollection, at 11 
o'clock, I believe was the time set. The specifications will show that. 
Q. Do you remember what time the Board met? 
A. I think the Board was in ·session probably in Mr. Haden's · 
office before they opened the bids and then they came in here and 
I 
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then went back there. I think they probably convened here at 10 
o'clock . 
. Q. Were you in here at 10 o'clock? 
A. I was here at 10 o'clock I say I was; I ·presume I was. I 
attended the opening of the bids? . 
Q. You were with !he Board when they met? 
A. I was. 
Q. And you continued with them until they finally adjourned? 
A. I think that I was; , I was certainly with them when they 
received the bids and awarded the contract tentatively. 
Q. Do you remember where you first met with the Board? 
A. I don't, but I don't remember attending any meeting-I can-
not be positive about that, but I don't remember attending any 
official meeting of the Board prior to the opening of the bids. All. 
those matters were ·handled by Mr. Haden and myself by cor-
respondence. 
Q. You are quite certain you were not present at any meeting : 
before that? 
page 139 ~ A. I don't remember attending any formal meeting. of. 
the Board of Supervisors up to the time the bids were 
opened. I may be in error about that. Mr. Haden can probably 
tell about this, but I think the whole thing was handled by cor-
respondence. 
Q. Your recolle<;tion about attending Board meetings is pretty 
hazy, is it not? 
A. It is not hazy. I just don't want to say positively I did not; 
but I don't believe I did. -
Q. The day the bids were opened, as I understand it, you met 
with the Board when they met and you were with them up until the 
contract had been let ; is that a fact ? 
. A. I attend quite a few board meetings around through the coun-
try and different towns, and receipt of bids under a Federal project 
is not a very formal thing at all. In other words, it is not necessary 
for them to meet in regular session to receive bids. 
Q. I want to know, Mr. Royer, if I was correct in my understand-
ing a minute or two ago that you met with the Board on the day· 
when they opened the bids and continued with them until after the 
bid was let? 
A. I will have to answer your- question this way: The Board of 
Supervisors were present; whether they were in formal session, I do 
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not know. I do know that when we received.the bids we.: 
page 140~had a representative of the P.W.A., Mr. Haden and. 
myself and a number of contractors and material men 
present. There may have been memoers of the Board present when 
the bids were tabulated. I know ther,e were members of the Board. 
in Mr. Haden's office that day and they were in there after. the bids 
were tabulated, but whether there was a fo.rmal meeting. of the 
Board that day, I don't know. . 
Q. Did you not tell the Court a minute or two ago that you were 
there with them when the bids were opened and the bid was let.? 
A. I was, but I don't know that it was a formal meeting .. 
Q. Can we agree to this, that you met with them when they met 
in formal meeting at 10 o'clock and stayed with them until the con-
tract was let? 
A. I was in Mr. Haden's office from the time I got to Charlottes-:-
ville at 10 o'clock until 1 o'clock, when the contract was let. . I don't 
know whether it was a formal meeting or not. All the things that 
were handled, were handled by me as an engineer and Mr. Haden 
as the representative of the Board. I don't know what kind of 
meeting it was. 
Q. You were with them from 10 o'clock until 1 o'clock? 
A. I was in here and in Mr. Haden's office. 
Q. Were you present when the contract was let? 
A. I was present when the · contract was let if it was 
page 141 ~right before 1 o'clock that they let it. 
Q. Were you familiar with the resolution under which 
the contract was let? 
A. I think I have it. I did not prepare it, or have anything to do 
with it except to tabulate the bids. A. D. Pinkstin was the low 
bidder. 
Q. The resolution adopted by the Board, Mr. Royer, on the same. 
day that the bids were opened, states that: 
"Whereas, R. Stuart Royer, Consulting Engineer, pursuant to a 
resolution heretofore adopted, has tabulated and considered all bids 
heretofore received for the construction of a sewerage system .and 
disposal plant in the Fry's Spring Sanitary District of Albemarle · 
County, and has duly made his recommendations and report that 
A. G. Pinkston & Co., of Nor folk, Va., is the lowest and best bidder 
for the construction of said sewerage system and complete dis-
R. Stuart Royer vs. Supervisors Albemarle County 145 
R. Stuart Royer. 
. . 
posal plant in the Fry's Spring Sanitary District, in the sum of 
·$67,099.00; and this Board, after considering said report and rec-
ommendations and all bids heretofore filed, finds that the bid of 
A. G. Pinkston & Co., of Norfolk, Va., is the lowest and best bid".; 
and then follows the resolution accepting that bid. Were you pres-
ent when that was adopted? 
A. I don't think I was. I don't believe I was. 
Q. That was on September 9th, the same day you opened the 
bids and made your report to the Board, as recited in the resolution? 
A. Now, Mr. Battle, I want to be perfectly frank and answer 
your question as nearly as I can. We tabulated those bids in Mr. 
·Haden's office to ascertain who was low bid and found 
page 142 ~that Pinkston was low ; but my written recommendation 
verifying what I did was prepared after I went back to 
Richmond. In other words, I went back with my data, re-checked 
and wrote my recommendation to the Board and sent a copy of 
that to Atlanta, and just when the Board transacted that business 
I don't know, except the records that were on the same day; but I 
don't remember any formal meeting that I attended. 
Q. Mr. Royer, the minutes of Board of Supervisors of Albemarle 
County, dated on September 9, 1938, state that they received and 
adopted your plans, with the conditions which I read you, and you 
tabulated and reported on the bids and they accepted the bid, con-
ditioned upon the matters which I have referred to, to-wit: "if and 
as the complications threatened by annexation proceeding shall have 
been removed, and the validity of the eiection determined, and the 
issuance of bonds for the project duly authorized." Do you mean 
to question the verity of those minutes? 
A. I certainly do not. 
By iv.Ir. Pinkston: I don't think he has even inferred that, Mr. 
Battle. 
By Mr. Battle: I wanted to find. 
Q. When did you receive notice that the Federal grant had been 
approved, Mr. Royer? 
-page-143 ~ A. According to my recollection it was June 24th, or 
June 28th. The record shows that. 
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Q. The record shows that the grant was approved on t4e 28th, 
as I understand it. When did you receive notice that it had been 
approved, is my question? 
A. The nrst knowledge that I had of it was, I was out of Rich-
mond and my secret_ary called me on long distance telephone and 
told me the allotment had been made for this project and the one 
at Front Royal. 
Q. Do you remember when that was? 
A: I think that was-if it was on Friday, it was the 28th. I 
remember the <lay. 
Q. The same day it was allotted? , 
. ·A. I think so. They really send it to the engineer ·at the same 
time they send it to the town. ' 
Q. Mr. Royer, I understood you to say in answer to a question 
from Mr. Paxson that this Federal grant was available to the City 
of Charlottesville at the date of the annexation order, or after that 
date. Did I understand you correctly in that respect? . 
A. You did, Senator Battle. I explain it this way, that the only 
remaining thing to be done was that 55 per cent. of the cost of the 
project be deposited in the construction fund of the county. 
Q. Did you or did you not know that that Federal 
page 144~grant had expired as of that date? 
A. I know of no notice ever rescinding the allotment. 
The county may have relinquished it. If they did I did not know 
anything about it. 
Q. Were you familiar with the extension that was secured by 
Mr. Haden and Mr. Fife? 
A. Only to the extenf that I knew that Mr. Haden went to 
Atlanta on two occasions, but he handled that and the set-up here 
was a county executive, and it was not necessary to deal with the 
Board ... Mr. Haden represented them and all my dealings were 
with him. · 
Q. You were the consulting engineer on the job. Don't you keep 
up with whether the money was available on that job, or not? 
A. I have a file there were many hundreds of letters in. Every 
time Mr. Hadep wrote to the P.W.A. he sent me a copy and every 
time I wrote to them I sent him a copy. 
Q. If that grant had been extended to November 4, 1938, you 
· had knowledge of that at that time, did you not? 
.1 
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A. By referring to my files I think maybe I can find a copy of 
that letter? 
Q. You are given notice by the Federal people of all extensions 
granted on projects where you are the engineer, are you not? 
· A. That is not absolutely true. I would have to look in 
page 145 ~my file to determine that, but I think I have a copy of the 
letter from the Feder.al Emergency Administration to Mr. 
Haden on that project. 
Q. If we assume that this grant expired on November 4th, this 
money was not available on November 11th? 
A. The money is always available on a project until the Board of 
Public Works rescinds the .grant. They set a dead line and they 
will write you letter after letter to hurry up; you must do this and 
· that, but that money is always available until it is actually rescinded 
by the P.W.A., or the agency that is borrowing the money an-
nounces that they don't want the money. 
Q. It would seem, therefore, that it was unnecessary for Mr. 
Haden and Mr. Fife to go to Atlanta to get this extension? 
A. They were taking the P.W.A. at their word and following 
out their instructions. 
Q. You don't think it was necessary for them to go there? 
A. I don't believe in giving up. I always fight until the project 
is rescinded. When the money is rescinded you might as well give 
up, because you have to get another allotment before you can do 
anything. 
Q. This grant was only on condition that the loc:iHty also ex-
pended a certain amount of money, was it not? 
A. It is a matter of record at the offices of the Govern-
page 146 ~ment; it is a matter of record in the records of the board 
of supervisors. When they make such an allotment they 
prepare official papers for the board of supervisors to adopt. It is a 
so-called contract between the agencies. 
Q. Is not the Federal grant c~nditioned on the locality expending 
a certain amount of money in connection with this project? 
A. A P.W.A. project' under this program under which Fry's 
Spring received this grant was, the Federal Government pays 45 
per cent. of all costs,· including engineering fees and construction 
and the community puts up 55 per cent. 
Q. This grant was upon the condition that the Federal Govern-
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ment would put up 45 per cent. of all costs, including engineering 
costs, if the county would put up 55 per ·cent.? 
A. That is right. 
RE-DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. Mr. Royer, on September 9, 1938, which was the occasion 
about which Mr. Battle was examining you at some length, so I 
understand you to say that the Board of Supervisors met in Mr. 
Harlen's private office on that occasion, with you present? 
page 147 ~ A. I was in and out, but whether the Board of Super-
visors were present I don't know. I know all of them 
were not. 
Q. Were you present that day with the Board of Supervisors 
when any formal resolutions were adopted? 
A. I wets not; if I was, I don' know it. 
( The witness stood aside.) 
C. C. ANDERSON, 
a witness introduced on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. You are Mr. C. C. Anderson? 
A. Yes. 
Q. ·where do you live, Mr. Anderson? 
A. At Fry's Spring. 
Q. Are you a qualified voter of Albemarle County? , 
A. Yes. 
Q. Mr. Anderson, do you recall a bond issue election held in the 
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Q. Did you participate actively in that matter, or Qther-
wise? 
page 148 ~ A. I was right in that matter. 
Q. Who were you representing, the people for the bond 
issue or against it? 
A. For. 
Q. Did you confer with Mr. R. Stuart Royer prior to that 
election in connection with the result of your canvass? 
A. Yes. · 
Q. Did you rev:eal to Mr. Royer what that canvass would reveal? 
A. I told him it would carry about three to one. 
Q. There was another election held in the Fry's Spring District 
on December 3rd in connection with the same matter, was there not? 
A. Yes. 
Q. Was the situation that obtained in Fry's Spring District in 
connection with the bond issue the same on December 3rd as it was 
when the August election was held? 
A. No, a different atmosphere. 
Q. In what way was the atmosphere different? 
A. We lacked a county, or it was already annexed to the city. 
I did not take any part in that election at all. Some active part was 
taken in it by others and all of them were against the bond issue. 
Q. Do you know why? 
By Mr. Battle: We object. 
By the Court: Objection sustained. 
page 149~ CROSS EXAMINATION. 
By Mr. Walker: 
Q. Mr. Anderson, when did you, as near as you can get at it, tell 
Mr. Royer that you knew the bond issue would carry three to one? · 
A. We had an election in August, August 2nd I think it was-
some time in July-yes, I can tell you it was during my vacation 
from the 1st to the 15th of July. I did all that work then; I did it 
in my vacation. 
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RE-DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. Mr. Anderson, had you not conferred with Mr. Royer prior 
· to July 1938 in connection with how the people would vote? 
A. Yes, because we had an election, I have forgotten the date on 
that, one that we did not get a grant, we went in at the same time 
that the Woolen Mills went in-we had a vote on the subject the 
same day. Nobody voted for it at. that time be~ause we did not 
get the grant. 
Q. Had you made a canvass of the situation then? 
A. Yes; I told my friends not to vote for it then, because we did 
not get the grant. ' 
Q. Did you confer with Mr. Royer prior to the time that the 
grant was actually allowed ? 
A. I think so. 
(The.witness stood aside.) 
page 150 ~VIRGINIA: 
IN THE CIRCUIT COURT OF ALBEMARLE COUNTY: 
E. R. DUFF, 
v. 
J. M. FRAY, H. ASHBY HARRIS, E. J. BALLARD, P. ·H. 
GENRRY, L. G. ROBERTS and C. PURCELL McCUE, 
in their official capacity as members of the Board of 
Supervisors of Albemarle County. 
PETITION TO DECLARE SPECIAL ELECTION VOID. 
To the Honorable L. F. Smith, Judge of the Circuit Court of 
Albemarle County: • 
Your petitioner, E. R. Duff, respectfully repeesents unto Your 
Honor: -
' ,. 
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(A) That he is a resident of the State of Virginia and the County 
ol Albemarle, and that he is qualified voter and taxpayer residing 
in the Monticello Precinct arid the Fry Spring Sanitary District 
of the Charlottesville District of said County of Albemarle, and 
that he has right as a qualified voter to file this petition. 
( B) That, by order of Your Honor's Court, entered on July 
2, 1938, and -recorded in L.O.B. 50, p. 312, of the Clerk's Office 
of said Court, Your Honor did direct the Judges of Election of 
. the County of Albemarle to open a poll on the second day of August, 
1938, for the purpose of taking the sense of the qualified voters 
of the Fry Spring Sanitary District regarding the issuance of bonds 
by the County of Albemarle, for the purpose of providing certain 
sanitation improvements within said district. 
(C) That by reference to the records of the Electoral Board of 
Albemarle County, it will be seen that on May 7, 1938, the said 
Electoral Board proceeded to appoint as Judge of Elec-
page 151 ~tion for the Monticello Precinct, of which the Fry Spring 
Sanitary District is a part, the following: Hunter J. Cren-, 
shaw, 0. L. Haggard and James R. Dowell. ( See minutes of Elec-
toral Board, Circuit C.ourt Clerk's Office, p. 294.) 
( D) Tfiat it will be 5een by reference to the records of the Elec-
toral Board of Albemarle County, that on June 11th, the said Elec-
toral Board proceeded to name, as Judges of the Monticello Precinct 
of which Fry Spring Sanitary District is a part, the following who 
are designated as Judges 'for a Primary Election to be held on 
August 2nd, 1938: J. W. Campbell; H.J. Crenshaw, 0. L. Haggard. 
( See minutes of Electoral Board, Circuit Court Clerk's Office, 
p. 296.) . 
(E) That on the second day of August, 1_938, a poll was opened 
within said Monticello Precinct, at which poll was taken what pur-
ported to be the sense of the qualified voters of the Fry Spring 
Sanitary District of the Monticello Precinct, resulting in a ballot of 
seventy-one votes in favor of the issurance of aforesaid bonds, 
twenty-three votes in opposition to the issuance of aforesaid bonds, 
and three ballots which were void due to defective marking. 
(F) That the poll book, showing the result of the said election, 
is signed by John W. Campbell, and J. H. Crenshaw, as Judges. 
( G) Your petitioner alleges that the said election hereinabove 
ref erred to was void for the reason that said election was not con-
ducted by the regular election officers of Albemarle County as pre-
scribed by Section 1560 '(F) of the Code of Virginia of 1936, in 
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that the Judges who conducted said election on August 2nd were 
two of the three Judges selected by the Electoral Board for the· 
conduct of a primary election and only one of the regular election 
officers or judges named by the Electoral Board on May 7th, 1938, 
to-wit: H. J. Crenshaw, acted as Judge at the aforesaid 
page 152 ~special election concerning the said issuance of bonds. 
WHEREFORE, your petitioner alleges and charges 
that said pretended Special Election was not held in the manner 
required by the laws of the State of Virginia for the holdings of 
elections to authorize the issuance of bonds for Sanitary Districts, 
and was no election, and that any bonds issued by virtue of such 
pretended election would be null and void. Therefore, your pe-
titioner prays that the members of the Board of Supervisors of 
Albemarle County, Virginia, in their official capacity be made parties 
defendant to this proceeding, and that proper process may be issued 
and served upon the Chairman of said Board of Supervisors as 
provided by law; that Your Honor may proceed to take evidence 
as to the allegations herein contained, and if the evidence sustains 
such allegations, that Your Honor may declare the said pretended 
election to be a nullity and that Your Honor will enter such ap-
propriate orders and decrees as are necessar~ and proper. And that 
your petitioner may have such other, further and general relief as 
the nature of his case may require. 
CLAUDE R. YARDLEY, 
C. ORMONDE PAXSON, 
Counsel for Petitioner. 
STATE OF VIRGINIA, 
E. R. DUFF, 
By Counsel. 
COUNTY OF ALBEMARLE, to-wit: 
Claude R. Yardley, being first duly sworn, deposes and says that 
he ~s the agent of E. R. Duff and as such agent is authorized to 
bring this proceeding; that the statements contained in the fore-
going petition when made from personal knowle,dge are true, and 
when made on information, he believes them to be true. 
CLAUDE R. YARDLEY. 
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Subscribed and sworn to before me this 17th day of August, 1938. 
My commission expires the 4th day o.f June, 1939. 
EMMA H. PIERCE, 
Notary Public. 
page 153 ~ VIRGINIA: IN THE CIRCUIT COURT 
OF ALBEMARLE COUNTY. 
August 24th, 1938. 
E. R. DUFF, 
v. 
THE BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
ORDER. 
This day, in person and by Counsel, came E. R. Duff, plaintiff in 
a certain petition filed in this court on August 17, 1938, to have 
declared void a special election held August 2, 1938, for voters in 
the Frys Spring Sanitary District of Albemarle County, and came 
also the defendant, The Borad of County Supervisors of Albemarle 
County, by Counsel, and filed its motion to quash and dismiss this 
proceeding, and filed likewise an answer to the aforesaid petition; 
And the Court, being of opinion that it is without' jurisdiction 
. to hear and determine the matters set 'forth in said petition, doth 
adjudge and order that the same and this proceeding be dismissed; 
And on motion of plaintiff, by Counsel, leave is given to him to 
withdraw his petition herein filed. 
Plaintiff to pay costs. 
page 154~ VIRGINIA: IN THE CIRCUIT COURT 
OF ALBEMARLE COUNTY. 
IN RE: THE CREATION AND ESTABLISHMENT OF A 
"SANITARY DISTRICT" IN THE AREA KNOWN 
AS FRYS SPRINGS. 
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PETITION OF E. R. DUFF. 
To the Honorable L. S. Smith, Judge of the Circuit Court of 
Albemarle County: 
Pursuant to order of the Circuit Court of Albemarle County, 
entered October 3, 1938, granting leave unto E. R. Duff to file a· 
petition herein, the said E. R. Duff submits this, his petition: Your 
petitioner respectfully represents: 
1. That he is a resident of the State of Virginia, and the County 
of A)bemarle, and that he is a qualified voter and taxpayer, residing 
in the Monticello Precinct and the Frys Springs Sanitary District 
of the Charlottesville District of said County of Albemarle. 
2. That by order of your Honor's Court, entered on July 2, 1938, 
and recorded in L.O.B. SO, p. 321 of the Clerk's office of said Court, 
your Honor did direct the judges of Election of the County of 
Albemarle to open a poll on the second day of August, 1938, for 
the purpose of taking the sense of the qualified voters of the Frys 
Springs Sanitary District regarded the issuance of bonds by the , 
County of Albemarle for the purpose. of providing certain sanitation 
improvements within said District. 
3. That by reference to the records of the Electoral Board of Al-
bemarle County, it will be seen that on May 7, 1938, the said Elec-
toral Board proceeded to appoint as Judges of Election for the Mon-
ticello Precinct, of which the Fry's Spring Sanitary District is a 
part, the following: Hunter J. Crerishaw, 0. L. Haggard 
page 155 ~and James R. Dowell. (See minutes of Electoral Board~ 
Clark's office Circuit Coi1rt of Albemarle County, p. 294.) 
4. That it will be seen by reference to the records of the Electoral . 
Board of Albemarle County, that on June 11, 1938, the Sfl.id Elec-. 
toral Board proceeded to name as Judges of the Monticello Pre-
cinct of which Fry Springs District is a part, the following who 
are designated as judges for primary election to be held on August 
2, 1938: J. W. Campbell, H.J. Crenshaw and 0. L. Haggard. (See 
minutes of Electoral Board, Clerk's office Circuit Court of · Albe~ 
marle County, p. 296.) 
5. That on the 2nd day of August, 1938, a poll was opened 
within said Monticello Precinct, at which poll was taken what 
· purported to be the sense of qualified voters of the Frys Springs 
Sanitary District of the Monticello Precinct, resulting in a ballot 
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of 71 votes in favor of the issuance of the aforesaid bonds, 23 
votes in opposition to the issuance of aforesaid bonds, and three 
ballots which were void clue to defective marking. 
6. That the poll book showing- the result of said election is signed 
by John W. Campbell and J. H. Crenshaw as judges. 
7. Your petitioner alleges that the said election hereinabove 
referred to was void for the reason that said election was not 
ci:mducted by the regular election officers of Albemarle County as 
prescribed by Section 1560(Q), and related sections of the Code 
of Virginia of 1936 in that the judges who conducted said election 
on August 2nd, 1938, were two of the three judges selected by the 
Electoral Board for the conduct of a primary election, 'and only 
one of the regular election officers or judges named by the Electoral 
Board on May 7, 1938, to-wit: H. J. Crenshaw acted as ·judge at 
the aforesaid special election concerning the issuance of said bonds. 
· Wherefore your petitioner alleges and charges. that said pretended 
special election on August 2, 1938, was not 1held in the· 
page 156 ~manner required by the laws of the State of Virginia for 
the holding of elections to authorize the issuance of bonds 
for sanitary districts, and that such action on August 2, 1938, was 
no election, and that any bonds issued by virtue of such pretended 
election would be null and void. 
Wherefore your petitioner prays that this Court may enter an 
order declaring the pretended special election of August 2, 1938, to 
be a nullity, and to deny the tendered order of the County of 
Albemarle which undertakes to validate said election, and your 
petitioner further prays that he may have such other, further and 
general relief in the premises and that such orders and decrees may 
be ·entered as to the Court may appear appropriate. And as in duly 
boud, your petitioner will ever pray, etc. 
CLAUDE R. YARDLEY, 
C. ARMONDE PAXSON, 
Counsel for Petitioner. 
E. R. DUFF, 
By Counsel. 
Claude R. Yardley, being first duly s,vorn, deposes and says that 
he is the agent of E. R. Duff and as such agent is authorized to 
bring this proceeding; that the statements contained in the fore-
156 Supreme Court of Appeals of Virginia 
W. L. Maupin. 
going petition where made from personal knowledge are true, and 
where made on information, he believes them to be true. 
CLAUDE R. YARDLEY: 
Subscribed and sworn to before m~ this 3rd day of October, 1938. 
My commission expires the 4th day of June, 1939. 
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EMMA H. PIERCE, 
Notary Public. 
W. L. MAUPIN, 
being recalled to the witness stand by Counsel for Plaintiff, testified 
as follows: 
DIRECT EXAMINATION. 
By Mr. Paxson: 
·Q. Mr. Maupin, I hand you a paper, which is marked filed 
August 17, 1938, and ask you if that is an original court paper? 
A. It is, a petition. · 
Q. What is the style of the proceeding? 
A. E. R. Duff, plaintiff, vs. The Board of Supervisors of Albe-
marle County. 
Q. By examination of that p~tition, Mr. Maupin, will you state 
what was the purpose of the action as reflected in the petition? 
A. To declare a special election void. 
Q. On what ground? 
A. I will have to read the petition to say that. 
By the Court: I suspect Mr. Maupin is right about that; he will 
have to read the petition to say. 
By Mr. Paxson: If the Court please, I would like the right to 
introduce these papers with the right to substitute copies. 
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By the Court: That is all right; they are court papers; you can 
introduce copies as exhibits later on. 
page 158}By Mr. Paxson: 
Q~ Mr. Maupin, I hand you a paper which bears the date of 
August 24, 1938, and ask you if that is an original court paper? 
A. Yes. 
Q. Is that the order that was entered in connection with the 
petition you have just identified? 
A. Yes. 
Q. That was actually filed in the Clerk's Office on what date, 
that order? 
A. On August 24, 1938. 
Q. In what Law Order Book? 
A. Law Order Book SO, page 335. 
By the Court: Those are, the papers, Mr. Paxson, in the petition 
of Duff? 
By Mr. Paxson: Yes, that is the first paper. 
Q. I hand you a third paper, which is marked filed on October 4, 
1938, and ask you if that is an original court paper and what the 
character is? 
A. Yes, it is the petition of E. R. Duff. 
Q. What is the style of that action? 
A. In re Creation of Sanitary District in the Fry's Spring Dis-
trict of Albemarle County, Va., Petition of E. R. Duff. 
Q. Mr. Maupin, on yesterday, you brought to the court Law 
Order Book No. 50 and at the request of Counsel for the 
page 159 }Defendant you read a court order, was that the court order 
entered in connection with that particular proceeding to 
which you have just referred? 
A. Yes. 
By the Court: 
Q. In other words, that is the court's final disposition of the 
petition filed on October 4, 1938? 
A. Yes. 
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By Mr. Paxson: H your Honor please, I would like to read the 
exhibits that have just been introduced, first the petition which Mr .. 
Maupin identified as dated August 17, 1938. 
By Mr. Battle: H your Honor please, we did not make any point 
of it at the time, and I have no objection to the date and the fact 
that the petition "Yas filed being in the record, but I would like to 
move to strike that petition from the record, to exclude it, on the 
ground that is was dismissed by the court, a petition filed by an 
individual voter, and the court dismissed it, and, as far as I can see, 
has no possible bearing on this controversy. 
By the Court : Counsel is possibly right, but as a historical matter 
the Court thinks, to make the whole mat~er clear from the beginning 
to the end, it should be admitted, as necessary explanation. 
page 160 ~ The Court will give an instruction in reference to it. The 
Court allows it so that the entire transaction may be 
before the jqry. 
By Mr. Paxson: l desire now to read to you what the Court did 
with that proceeding. This is the second court paper which Mr. 
Maupin identified, dated August 24, 1938, and provides thus: 
"This day in person and by counsel came E. R. Duff, plaintiff in a 
certain petition filed in this court on August 2, 1938, for voter!? in 
Fry's Spring Sanitary District ·of Albemarle County, and came also 
the defendants, the Board of Supervisors of Albemarle County, by 
counsel, and filed its motion to quash and dismiss this proceeding, 
and filed likewise its answer to the aforesaid petition; 
And the court being of the opinion that it is without jurisdiction 
to hear and determine the matters set forth in said petition, doth 
adjudge, and order that the same and this proceeding be dismissed; 
And on motion of plaintiff, by counsel, leave is given to him to 
.. withdraw his petition herewith filed." 
Mr. Duff was hard to down. He came hack again. The third 
paper which Mr. Maupin identified was filed on October 4, 193.8 .. J 
might say to you gentlemen that the second petition that Iv.Ir. Duff 
filed was substantially the same in form and chara~ter as th.e. firs.t 
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one, that is to say, he sets up in this petition the same grounds 
contesting this election that he set up in the first petition, viz. : not 
a proper number of and not the proper judges present in 
page 161 ~the said election and the court proceeded to allow the 
prayers asked by Mr. Duff in this petition. 
R. G. DEANE, 
a witness introduced on behalf of the plaintiff, being first duly 
sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Paxson: 
Q. Are you Mr. R. G. Deane? 
A. Yes. 
Q. Mr. Deane, are you a resident of the Fry's Spring area which 
was recently annexed by the City of Charlottesville? · 
A. I am. 
Q. How long have you lived at Fry's Spring? 
A. All of my life, with the exception of a few years away 
from here. 
Q. You are a practicing attorney at this court, are you not? 
A. Yes. 
Q. In 1938 were you a qualified voter in the Monticello Precinct 
of Albemarle County? 
A. I was. , 
Q. Do you recall a precinct election which was held on 
page 162 ~August 2, ~938, that had to do with the issuance of bonds 
by the County 'Of Albemarle for the financing of a sew-
erage system? 
A. Yes. 
Q. Were you active in that matter, or not? 
A. I was very active in it, Mr. Paxson. 
Q. There was another election held on December 3rd in connec-
tion with the same matter, was there not? 
A. There was. 
Q. Were you active in that election, or otherwise? 
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A. I was active. 
Q. Active in what fashion, Mr. Deane? 
A. In advising the people concerning the bond issue and in seeing 
that they voted. 
Q. Were you at that time interested in the bond issue being 
approved or disapproved? 
By Mr. Battle: We object, if your Honor please. 
By the Court: The objection is overruled. 
' By Mr. ·Battle : We note an exception. 
A. I was against the bond issue of December 3rd. 
Q. I believe in the annexation suit you defended some 150 per-
sons in the Fry's Spring District, did you not? · 
A. Yes. 
Q. You say on December 3, 1938, you were working to defeat 
the bond issue? 
A. Yes. 
page 163 ~ Q. Was the situation in regard to Fry's Spring and the 
proposed system the same in December, 1938, as it was in 
August 1938? 
A. No, very different. 
Q. In what way was it different? 
By Mr. Battle: We object. 
By the· Court: Is there any explanation you want, Mr. Paxson, 
other than in August it was out of the city and in December it wa.s 
in the city? 
By Mr. Paxson: Yes, there is. 
By the Court : What is the purpose of the question, w.hat do you 
want to elicit? 
By Mr. Paxson: The fact that this man, an attorney for the 
people of Fry's Spring, advised them to defeat this bond issue of 
December 3, 1938. 
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By the Court : Why do you not ask him what was his reaso~? 
By Mr." Paxson: That is exactly what I did. 
By the. Court : Go ahead. 
By Mr. Battle: I note an exception. 
Q. What was the difference in the:situation on December 3~ 1938, 
and. the situation that obtained in .August, 1938? 
A. Well, the situation I think was that in August we voted for 
the bond issue. I was active in that. election and kept a list of all 
the. voters, which I now still have. We were offered· a 
page 164 ~grant by the Government of some $39,000," I think, but I 
am not positive of the amount, to aid in constructing the 
sewerage system, and we voted: for the sewerage system at that 
time. I advised the people to vote for it. In. December the annexa ... 
tion suit was over, as I recall it, and the statute expressly states that 
from the entry of the annexation order until the final decree no 
permanent improvements shall be put in newly annexed territory. 
without the consent of the city. I advised the people that there 
might be some liability on them in case of flying in the teeth of the 
statute and ! thought the safest thing for them to do was to vote· 
it down. 
By Mr. Battle: We move to strike the answer, if the Court 
please, and instruct the jury to disregard it. 
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By the Court: I overrule the motion. At the end of the proceed-
ing you can renew the motion, if you desire, and I will consider 
it then. 
CROSS EXAMINATION. 
By Mr. Walker: 
Q. Mr. Deane, when you voted for the bond issue in August 
there was the same physical need for the sanitary improvements 
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out there that there was when the election was held in December, 
was there not ? 
A. ·Yes, the same physical need. 
page 165 ~ Q. In August, however, bec~use of those needed im-
provements you voted for the bond issue, even though it 
would have increased the taxes in that district about 50 cents on 
the $100? 
A. That is right. 
Q. And in December, a~ter the property had gone into the city, 
the people figured that they would eventually get those improve-
ments without having to pay that additional 50 cents? 
A. We had been promised it. 
Q. So that you voted for them in August because you needed 
them, is that correct? · 
A. That is correct, yes. 
Q. And you did not vote for the bonds in December because you 
thought you would get the improvements without having to bear the 
lhurden of the 50 cents additional tax, is not that correct, or any 
additional tax rate? 
, A. Mr. Walker, that is not the whole reason we voted it down. 
Q. What other reason did you have? 
A. I thought we might assume a liability by voting the bond 
issue and the property was already in the city, anyhow, and we saw 
no reason for voting the bond issue and thereby endangering the 
liability. I did not think there was any danger, however, 
page 166 ~but I told the people in order to be safe in regards to any 
liability to vote the bond issue down. 
Q. But you thought the same improvements you were liable to 
get in August you would get without any increase of taxes and any 
additional bonded indebtedness? 
A. It was provided that our taxes would not be increased for 
five years by the decree of the court. 
Q. The sewerage system has not been constructed as yet, has it? 
A. No. . 
(The witness stood aside.) 
page 167 ~ AND THEREON, at the conclusion of the plaintiff's · 
evidence, the defendant stated it had no evidence to offer, 
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and the Court c~rtifies that the foregoing is the evidence and all of 
the evidence introduced at the trial thereof~ 
AND THEREUPON, upon motion of the plaintiff, the follow-
ing instructions were offered. 
INSTRUCTION NO. 1. 
THE COURT INSTRUCTS THE JURY: 
That if it believe from the evidence that the resolution of the · 
Board of County Supervisors of Albemarle County, dated August 
31st, 1935, introduced in evidence, was passed at a duly constituted 
meeting of the Board of County Supervisors of Albemarle County, 
and that the same was accepted by the plaintiff, R. Stuart Royer, 
then said resolution and acceptance constituted a specific employ-
ment contract between the said Royer and the County of Albemarle. 
And if the jury further believe from the evidence that the said 
Royer has performed the services called for under ( 2) of said 
resolution, and the condition therein has been fulfilled, to-wit: that 
a grant or an offer of a grant from the Federal Administration of 
Public Works was thereafter received, approved and accepted by 
the said Albemarle County, and that the said Albemarle County, 
pursuant to the terms of said grant or offer of a grant, advertised 
for bids thereunder and approved the bid of A. C. Pinkston & Co., 
at a figure of $67,099.00, then the plaintiff is entitled to recover in 
this action the sum of $3,354.95, with interest thereon from such 
date as the jury shall deem proper, unless the jury believe from the 
evidence that the said Royer has for a valuable consideration re-
leased the County of Albemarle from liability, either by contract, 
waiver or estoppel, as defined in another instruction given in this 
case. 
I 
To the giving of which instruction the defendant, by counsel, 
objected, on the following grounds : 
. "That it recites. uncontroverted statements of facts and states 
that if they are believed the jury shall find for the plaintiff, with 
the addition which enables the jury to find for the defendant if they 
believe that the letters were not a part of the contract between the 
parties as evidenced by the resolution o~ the Board of Supe1;visors, 
and upon the further ground that this constitutes a ruling by the 
court that the letters are not a part of the contract between the 
parties, but constitutes at most a release or waiver, or an ·extoppel, 
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and leaves it to the jury to determine what is the contract 
page 168 ~between the parties, which. it is felt is. the privince of the 
Court to determine/' 
And the Court thereupon overruled said objections and allowed 
said instruction No. 1, to which action of1 the Court the defendant 
by counsel excepted on the grounds stated in the objections. 
INSTRUCTION NO. 2. 
THECOURTINSTRUCTSTHEJURY: 
The adaption of the resolution of August 31st, 1935, constituted 
a binding contract between the County of Albemarle and R. Stuart 
, Royer and all that was required to be done to render the County 
liable to the said Royer was. the. performance of the conditions 
mentioned in paragraph 2 thereof, and that liability could not be. 
discharged except by a new contract between the parties sustained 
by a valuable consideration, or by the subsequent arising of such a 
. condition, or conditions, that would estop said Royer from with-
drawing the offer contained in said letter of Jttly 1st, 1938, that is~ 
the doing of some act_ of reliance upon said offer which resulted 
in.the prejudice-of or harm to the said County, and if they do believe 
from the evidence that there was no such valuable consideration for 
the making of the offer contained in the valuable consideration for 
the making of the offer contained in the lettter of July 1st, 1938~ 
and that there were no such conditions as would have estopped the: 
said Royer as above stated, then the jury should disregard the said 
letter of July 1st, 1938, in arriving at their verdict. 
To the giving of such instruction the defendant, by counsel, 
objected, on the following grounds: 
"That said instruction is not clear, and that it leaves it to the jury 
to pass on the question of-consideration as to whether there was a 
contract or not, which is a question of law for the Court to decide~ 
The instruction was further objected- to on the grounds stated in. 
objection to instruction No. 1. Further, the instruction construes 
the letters of July 1st, 1938, and the letters of July 5th, 1938, to 
mean that the parties agreed that the County would be liable in the 
event the project was abandoned on account of annexation pro-
ceedings." 
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And the Court thereupon overruled said objections and allowed 
said instruction No .. 2, to which action of the Court the defendant by 
counsel excepted on the grounds stated in the objections. 
page 169~ INSTRUCTION NO. 3. 
THE COURT 1NSTRUCTS THE JURY: 
That if they believe from the evidence that the project referred 
fo in Mr. Royer's letter of July 1st, 1938, introduced in evidence, 
was abandoned by the County of Albemarle by reason of the annexa-
tion proceedings of July 1st, 1938, and the reply thereto of July 
5th, 1938, in arriving at their verdict. 
To the giving of which instruction the defendant, by counsel, 
rib j ected, on the following grounds : 
"Tha it is not a proper instruction in this case ·in that there is 
no evidence to support it, and even if there had been it would not 
have been sufficient to meet the conditions imposed in the letter of 
July 1st by Mr. Royer, which distinctly states that he will make no 
charge unless the project goes through. That it reads something 
into the contract which is not in the contract. That at the giving 
of such instruction the Court is telling the jury to go ourside the 
record to find a verdict." 
And the Court thereupon overruled said objections and allowed 
said instruction No. 3, to which action of the Court the defendant 
by counsel ·excepteil on the grounds stated in the objections. 
AND THEREUPON, upon motion of the defendant, the fol-
lowing instructions were offered : 
INSTRUCTION NO. 1. 
THECOURTINSTRUCTSTHEJURY: 
That the burden of proof in this case is on the plaintiff to estab-
lish his claim and ·his ·right of reeover,y bt a preponderance of the 
evidence. 
THE COURT INSTRUCTS THE JURY: 
That the suppos~d rbond issue election tif August .2nd, 193-8, was 
' 
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set aside and declared to be void by this Court, and neither said 
election nor the result thereof is to be considered by the jury in· 
determining whether the conditions of the letter of July 1st, 1938,'· 
have been complied with. 
· page 170 ~ To the giving of which instruction the plaintiff, by 
counsel, objected on the following grounds: . 
"That same is contrary to the law and the evidence. That the 
evidence shows that the letter of July 1st, 1938, was written with 
special reference to said election of August 2nd, 1938; was so con-
sidered by the reply of July 5th, 1938, and both parties acted upon 
that view of the matter~" 
And the Court thereupon overruled said objections and allowed 
said instruction No. 2, to which action of the Court the plaintiff, 
by counsel, excepted on the grounds stated in the objections. 
INS'I;RUCTION NO. 3. 
Defendant's instruction No. 3 was withdrawn. 
INSTRUCTION NO. 4. 
THECOURTINSTRUCTSTHEJURY: 
That if it believe from the evidence that the plaintiff, Royer, 
wrote the letter of July 1st, 1938, to Haden, with a full knowledge 
of his rights un1er the contract of August ,31st, 1935, and that by 
said letter he intended to waive such rights as he may hav.e had to 
unconditional payment for his services, and agreed to make such 
payment contingent upon the conditions therein stated, and the· 
Cotmty of Albemarle received and relied upon said letter, then said 
Royer is bound by the conditions therein stated and must establish 
the performance thereof before he can recover in this case. 
To the giving of which instruction the plaintiff, by counsel, 
objected, on the following grounds : 
"That said instruction is contrary to the law and the evidence 
and is misleading on the following grounds: 
.. The evidence shows that when the letter of July 1st, 1938,· was 
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written by Royer he was in Richmond and did not and could not 
have had knowledge of the action of the Board of Supervisors 
which took place on that morning in the City of· Charlottesville; 
That he did not have a full knowledge of his rights under the 
contract of August 31st, 1935; 
page 171 ~ That he did not intend to waive such rights as he may 
have had to unconditional payment for his services, and 
did not make any valid agreement'to make said payme~t contingent 
upon conditions therein stated ; 
That there is no evidence to show that the Board of Supervisors 
were ever informed of said letter or acted thereupon or that their 
subsequent action in the premises in this case were ever influenced 
by anything in said letter." 
And the Court thereupon overruled said objections and allowed 
said instruction No. 4, to which action of the Court the plaintiff, 
by counsel, excepted on the grounds stated in the objections. 
INSTRUCTION NO. 5. 
Defendant's instruction No. 5 was withdrawn. 
INSTRUCTION NO. 6. 
THECOURTINSTRUCTSTHEJURY: 
That in considering the question of liability as well as the amount 
of recovery, they should bear in mind that the claim here asserted· is 
against Albemarle County, and that if the County of Albemarle is 
not liable the plaintiff cannot recover. 
INSTRUCTION NO. 7. 
THE COURT INSTRUCTS THE JURY: 
That if they believe from the evidence that the plaintiff performed 
the work here sued for in reliance upon the resolutions of August 
31st, 1935 and July 1st, 1938, and the letters of July l_st, and July ' 
5th, 1938, then the conditions imposed in said letters have not been 
complied with. 
To the giving of which instruction, the plaintiff, by counsel, ob-
jected, and to said objection was sustained and the Court .refused ' 
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to give said instruction No. 7, to which action of the Court the 
defendant, by counsel, excepted. 
INSTRUCTION NO. 8. 
THECOURTINSTRUCTSTHEJURY: 
That although a new contract or supplemental contract must be 
supported by a valuable consideration, a promise for a promise is 
such a valuable consideration. 
page 172 ~ To the giving of which instruction the plaintiff, by 
counsel, objected, upon the following grounds. 
"That there was nothing in the evidence before the jury that 
shO\,ved there was any promise or consideration for the alleged 
promise contained in letter from Royer to Haden, dated July 1st, 
1938." 
And the- Court thereupon overruled said objection and allowed 
said instruction No. 8, to which action of the Court, the plaintiff, 
by counsel, excepted on the grounds stated .in the objection. 
Thereupon counsel for the plaintiff and counsel for the defendant 
argued the matter before the jury. 
page 173 ~ · AND THEREUPON the jury retired to its room to 
consider its verdict and after awhile did return from its 
room and announce its verdict as follows, to-wit: 
"We the jury find for the plaintiff in the sum of Thirty-
four Hundred Twenty-four Dollars and Ninety-five 
Cents ($3,424.95) with interest from September 19th, 
1938." 
(Signed) \hl. B. COLTHURST, Foreman. 
AND BE IT FURTHER REMEMBERED that the defendant 
thereupon moved the Court to set the said verdict aside upon the 
following grounds: 
1. That the verdict is contrary to the Jaw and the ·evidence. 
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2. Upon the ground of the admission of improper evidence sub-
mitted by the plaintiff. 
3. Upon the ground of the exclusion of proper evidence offered by 
the defendant. 
4. Upon the further ground of refusal to give instructions offered 
by the defendant. · 
5. Upon the further ground ~f giving instructions offered by the 
plaintiff. 
6. Upon the further ground that the verdict is without evidence to 
support it, as indicated by the exceptions heretofore made, that 
portion of the motion which refers to the giving and refusal of 
instructions and for the exclusion of certain evidence being based 
upon reasons heretofore assigned. 
AND BE IT FURTHER REMEMBERED that on a later date, 
to-wit: November 11th, '1939, the Court indicated its readiness to 
announce judgment on said motion of the defendant and proceeded 
to sustain said motion upon the grounds stated ·in written opinion 
of the Court -filed with the papers in this cause, and the Court did 
thereupon enter up final judgment for the defendant to 
page 174~which action of the Court, by plaintiff, by counsel, ex-
cepted, on the grounds that said verdict was fully sus-
tained by the evidence; that there was no error in instructions given 
on motion of the plaintiff which was prejudicial to defendant and 
that the evidence before the jury -was such -that ·reasonable ·men 
could not properly differ as to the right of the plaintiff to recover, 
regardless of any alleged error :in the instructions. 
page 175 ~ VIRGINIA: IN THE CIRCUIT COURT 
OF ALBEMARLE COUNTY. 
R. STUART ROYER, 
v. 
BOARD ·oF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
To John S. Battle Esq., Attorney of Record for the defendant in 
the above-styled case: 
You are hereby notified that on the 2nd day of January 1940, at 
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10 a. m. at the office of Judge L. F. Smith, in the Circuit Court-
house· building in the City of Charlottesville, Virginia, we will 
present to the Judge ( L. F. Smith) Bill of Exception for signature 
in the above-styled cause pendi,ng in the Circuit Court of Albemarle 
County, Virginia. 
.C. ARMONDE PAXSON, 
ROBERT E. SCOTT. 
Attorneys for Plai~tiff. 
Leg~l and timely service of this notice is hereby accepted. 
page 176~ 
JOHN S. BATTLE, 
Attorney for Defendant. 
CERTIFICATE. 
The evidence introduced as exhibits R.S.R. No. 1, R.S.R. No. 2, 
F,.S.R. No. 3, respectively, with the testimony of R. Stuart Royer, 
are the original specifications, the original blue J.)rints, and the ?rig-
inal blue prints of individual property, so introduced, and for the 
purpose of further identification my initials "L.F.S." have been 
endorsed by me on the back of said exhibits. 
Teste: This 3rd day of January 1940. 
LEMUEL F. SMITH, Judge. 
page 177~ VIRGINIA: IN THE CIRCUIT COURT 
OF ALBEMARLE COUNTY. 
R. STUART ROYER, 
v. 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
CERTIFICATE OF THE JUDGE. 
I hereby certify that when the Bill of Exception was signed at 
my office in the City of Charlottesville, Virginia, this 3rd day of 
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Jan. 1940, John S. Battle, attorney of record for the defendant, 
was present. 
.Teste: This 3rd day of January 1940. 
Lemuel F. Smith, Judge. 
page 178 ~ And the plaintiff thereby tenders this, his Bill of Excep-
tions, to be signed, sealed and made a part of the record, 
which is accordingly done this 3rd day of January 1940. 
Lemuel F. Smith, Judge .. 
The Court further certifies that before the foregoing Bill of Ex-
ceptions was signed, it appears in writi'1g that the defendant, by it~ 
counsel, has had reasonable notice of the time and place at which 
said Bill of Exceptions was to be tendered to this Court. 
Lemuel F. Smith, Judge. 
page 179~ R. STUART ROYER, 
v. 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
Pursuant to Section 6253 of the Code of Virginia, I hereby 
designate and direct, C. Armonde Paxson of counsel for the plain-
tiff to transmit and deliver to Eva. W. Maupin, Clerk of the Circuit 
Court of Albemarle County, Virginia, at her office, the Bill of 
Exceptions signed by me this 3rd day of January 1940. 
Teste: This 3rd day of January 1940. 
Lemuel F. Smith, Judge. 
page 180~ VIRGINIA: IN THE CIRCUIT COURT 
OF ALBEMARLE COUNTY. 
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R. STUART ROYER, 
v. 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
OPINION ON MOTION TO SET ASIDE VERDICT. 
This matter comes now on a motion to set aside . a verdict ,of 
$3424.95 with interest from September 9th, 1938, in favor of the 
plaintiff, Stuart Royer, a rnnsulting engineer, by reason of certain 
work performed in connection with the preparation of plans for a 
Sewer System and Disposal Plant ·in Fry's Spring Sanitary ·District 
of Albemarle County; planned under the Public Works Adminis-
tration. 
While the County of Albemarle is the nominal defendant, the 
City of Charlottesville is actually def ending the suit by reason of a 
certain order entered in an annexation suit. Any liability against 
the County is a debt of the City. 
The parties first began negotiations in 1935, which led to this 
snit. Since that date, many events have happened which should be 
recalled in chronological order, in order that we may have before 
us a complete understanding of the issued here involved. We will · 
briefly review the events ;in detail laying emphasis on time. 
Certain citizens of the Frfs Spring District of Albemarle pre-
sented their petition on July 12th, 1935, requesting that urban 
· territory be created a Sanitary District; and on Decem-
page 181 ~her 19th, 1935, the Fry's Spring area was declared ·by 
proper order to be a Sanitary District. On the same day, 
this court ordered that an election be held in this District to de-
termine whether bonds should be issued for the purpose of raising 
funds to sewer the district ( in connection with fonds expected from 
the Federal Emergency Relief). The date set for the election was 
February 4th, 1936. ·On August 31st, 1935, the Board adopted a 
resolution which sets forth that an order has been entered in this 
Court (looking to) creating the Sanitary District: that the County 
has made application to the Federal Administration of Public 
Works for aid in financing the construction of a Sewerage System 
and Disposal Plant; that a proposal has been received from Royer, 
Consulting Engineer, as follows: • 
"Whereas, the Judge of the Circuit Court of Albemarle County 
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had entered an order establishing a Sanitary District at Fry's 
Spring, and 
Whereas, the County Executive has been authorized to make· 
application to the Federal Administration of Public· Works for· a· 
grant for the purpose of aiding in financing the construction of 
a Sewerage System and· Sewerage Disposal Plant, and 
Whereas, a proposal has been received from R. Stuart Royer, 
C.E., Consulting Engineer of Richmond, Virginia, by which Mr~ 
Royer agrees to : 
( 1) Do the necessary work to prepare the application to the· 
Federal Administration of Public Works at the actual cost to him, 
not including his time, not to exceed $175.00. 
( 2) In the event the application is approved, and the offer of 
the Government to assist in the financing of the Project is accepted 
by this Board, to prepare and furnish the complete plans and· 
specifications, including the supervision of the letting of the Con-
tract for the project, for a fee of 5% of the cost of construc-
tion. 
page 182 ~ ( 3) If the Board wishes the services of Mr. Royer, to 
supervise the constmction of the project, to supervise the 
work until completed for an additional fee of 2% of the cost of 
construction, this supervision is however optional with the Board. 
( 4) If his services on a per ,diem basis are required, to furnish 
same upon request of $20.00 per day plus traveling expenses. 
NOW THEREFORE, BE IT RESOLVED by the Board of 
County Supervisors of Albemarle County, that the proposal of Mr. 
R. Stuart Royer be and is hereby accepted." 
The election ordered to be held on February 4th~ 1936, was not 
held due to the failure of the Electoral Board to prepare ballots. 
Subsequently this Court again ordered an election to be held ( for· 
the same purpose). This election was held, and resulted in a def eat 
of the bond issue. 
From this date until June 28th, 1938, the matter lay dormant 
and· presumably forgotten. Apparently in 1938, the Federal funds 
were replenished and on June 28th, 1938, the Federal Agency ap-
proved the original application of the County and awarded funds · 
for· the sewer project. 
On July 1st, 1938, Royer and Haden, the County Executive, 
talked about the matter over the telephone, and Royer's testimony 
likewise shows other conversations, and Royer wrote Haden the 
following letter : 
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"Mr. H. A. Haden,. Co. Executive 
Albemarle County July 1st, 1938. 
Charlottesville, Va. 
Dear Mr. Haden: 
I forgot to remind you when I talked with you on the 'phone that 
the PWA Construction Bulletin Revised 8/27 /37 copy of which 
you probably have-Sheet 1-reads in part as follows: 
page 183 ~ "Upon approval of the project by the Public Works 
Administration and not later than the adoption of the 
Government's Officer to aid in the construction of the project, the 
Applicant should instruct its C onsl-uting Engineer or Architect to 
proceed with preparation of final plans, ~tc." 
White I realize I will have to take some chances on account of 
the Bond Election, etc. I will be willing to begin to get these plans 
in shape, if you will issue instructions to do so, and hereby agree 
not to hold the Board re.sponsible for any further compensation 
unless the results of the election are affirmative. In other words, I 
will not put any further liability on the Board unless the project 
goes through. 
Sincerely yours, 
R. STUART ROYER, 
Consulting Engineer. 
The County presented its petition to the Court in pursuance of a 
resolution of July 1st, 1938 and on July 2nd, an order was entered 
again calling a bond issue election in the Sanitary District, and set 
the day for August 2nd, 1938. On July 5th, 1938, Haden replied 
to Royer and authorized him to proceed with the Federal Agency, 
and at the same time commented regardjng the ~aunty's liability 
to Royer, said letters are as follows : 
"Mr. R. Stuart Royer, 
Exchange Building, 
Richmond, Va. July 5, 1938. 
Dear Mr. Royer: 
The Board of County Supervisors has received notice from the 
Federal Emergency Administration of Public Works of an offer to 
aid by way of a grant in financing the construction of a sewerage 
system and disposal plant in the Fry's Spring Sanitary District. 
You are, therefore, authorized and directed to proceed with the 
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preparation of the final plans and specifications for this work· 
Very truly yours, 
RAH :MTW County Executive." 
page 184 ~Mr. R. Stuart Royer 
Exchange Building, July 5, 1938. 
Richmond, Virginia. 
Dear Mr. Royer: 
I am enclosing herewith official notification to proceed with the 
plans and specifications for the sewerage system and disposal plant . 
at Fry's Spring. This is given you with the distinct understal)ding 
that the Board of County Supervisors ·is in no way obligating itself 
in the event the citizens do not approve the issuance of bonds for 
this purpose. This This is in accordance with your letter of July 
1, 1938. 
For your information, the Judge has fixed Tuesday, August 2nd, 
1938, as the date of the election. ' 
I have been asked whether or not the cost of this project could 
be reduced if we arrange to connect with the City Disposal Plant 
rather than construct our own. Will you give me your ideas on this? 
HAH:MTW 
Encl. 
Very truly yours, 
County Executive." 
On July 1st, 1938 the County Board accepted by resolution the 
award of the Federal Agency. · 
Pursuant to the order of Court, there was held an election on 
August 2nd, which resulted in a jamorit'j' favoring the issuance of 
bonds on the face of the returns. 
On August 17th E. R. Duff, a taxpayer and voter in the District 
filed his petition before this Court challenging the validity of the 
election held on August 2nd, 1938. Proposals were advertised by 
the County and on September 7th bids were received which were 
listed by Royer and on the 9th day of September, the bid was 
accepted. The Board's resolution of this date (Exhibit) carries 
· certain provisions regarding the work, etc. 
page 185 ~ Sometimes prior to September 16th the City of Char-
lottesville gave notice to the County of its intention to 
move for annexation of certain lands of the County, including the 
Fry's Spring Sanitary District, and on the. 16th of September, 
the Annexation Court convened. 
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The petition. of: the taxpayer, Duff, challenging the· validity of 
the August 2nd· bond issue, was heard on September 24th and dis-
missed. for lack of jurisdiction. 
Royer presented his bill of $3,424.95 to the Board on October 
19th, 1938, for payent but no final action was taken thereon: On 
November 2nd: the election of August 2nd, 1938, was ,held to be 
void and again an election was ordered to be held in the District on. 
December 3rd, 1938. 
The Annexation Court on November 11th, 1938, entered a final 
order (:effective December 31st, 1938) wher~by the Sanitary Dis-
trict was annexed to the City of Charlottesville. The election called 
for on November 2nd was held on December 3rd and resulted in a 
def eat of the Bond Issue. 
On December 9th, 1938, the County, by resolution, rejected 
Royer's claim, from which action he has regularly appealed to this. 
Court. 
The Claim of Royer here asserted was presented to the Court 
hearing the Annexation Case and the Court ref used to consider the 
claim but provided that in the event any liability was found to be: 
due· by the county the same shoulct be paid by the City of Char-
lottesville. 
By reference to the Bill of Particulars it will be seen that the 
plaintiff based his case on the resolution of August 31st, 1935 and: 
the resolution of July 1st, 1938; the one showing the terms of 
employment arid the other showing that there has been an award 
made by the Federal Government and an acceptance by 
page 186 ~the county-This theory of course ignores the letters of 
July 1st arid 5th and the surrounding facts connected 
therewith. The plaintiff contends that at most these letters could 
be of value only as a waiver or an estoppel. He contends that the 
issue in this respect has been submitted to the jury in plaintiffs 
instructions one and two and having been resolved in his favor 
conclude the matter. The defendant's contention is that the contract 
under which the work here sued for was done under the above 
resolution as amended and modified· by the above mentioned letters ; 
that the contract is a matter of law and there was no iddue to be 
submitted to a jury. 
It will be seen that the resolution of August 31st, 1935 has these· 
conditions attached : 
( 1 ) That the application has been approved; 
( 2) That the offer: of the Government to assist in financing the 
project has been accepted by the Board; 
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( 3) That Royer has prepared and furnished complete plans and 
specifications; that Royer has supervised the letting of the contract 
for the project ( awarded to the successful bidder). 
The right to recover as heretofore stated has been based on this 
portion of the resolution and there is no question raised as to the 
performance by Royer of the duties there required of him. Clearly, 
if there is nothing more to be done or no other conditions attached 
or no other modifications or alterations of the original agreement 
between the Board on the one hand and Royer on the other, then 
Royer should recover and the verdict should stand. 
page 187 ~ However, the County contends that the situation has 
been changed; that the original agreement has been super-
seded, modified altered and amended and as a result a condition 
added. This added condition, it contends, has not been performed 
or has not happened. 
It should be recalled that from August 31st, 1935, to June, 1938, 
the whole matter lay dormant except for the proceedings in the 
latter part of 1935 and early 1936, in connection with the bond 
election. 
The record does not speak with exactness but the clear inference 
is that the money was not forthcoming from the Federal Govern-
ment. The result was that the matter had to be aoandoned for the 
time. Later with the Congress adding to the funds in 1938, the old 
applications on file, including the County's 1935 application, was 
taken up an<l the award made on J tme 28th, 1938. From the lapse 
of time between August 31st, 1935, and June ~8th, 1938, taken 
with what transpired through July, August, September, Octob~r 
and November, 1938, it is apparent that the contracting parties did 
not. base their relations 1.oholl31 on the resolution of th~ Board of 
August 31st, 1935 and the resol~tion of July 1st, 1938. Clearly, 
before the County was ready to accept the grant, it called on Royer 
for a more definite understanding as to its liability. It must be 
recalled that its liability under the resolution was partially con-
trolled by not only the allowance of the award but also on its 
acceptance. 
On June 28th the condition No. 1 of Allowance became per-
formed but before the County accepted, Haden, its Executive, 
talked by 'phone to Royer and Royer confirmed in writing by his 
letter of July 1st, 1938, what had transpired in that connection. 
This letter refers to a telephone conversation and among other 
things states this : 
page 188 ~ ( 1) That it is necessary to write a letter to him author-
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izing him to proceed with the plans in compliance with 
WPA rules: · 
( 2) That he realizes that he must take some chance on account 
of the bond election, etc. 
( 3) That he is willing to get these plans in shape if authorized' 
by an instruction to do so ; 
( 4) That he hereby agrees not to hold the Board responsible 
for any further compensation, unless the results of the election 
are affirmative. The matter is restated in this language : "In other 
words, I will not put any further liability on the Board unless the 
project goes through_." 
On July the 5th, 1938, Haden, for the County, wrote two letters 
mailed together, one gave the authorization to proceed with the plans 
in accordance with the PW A rules. The second letter recites that the· 
authorization is herewith enclosed. The letter then passes to the 
matter of compensation and is as follows : 
"This ( authorization to proceed) is given you with the distinct 
· understanding that the Board of County Supervisors is in no way 
obligating itself in the event the citizens do not approve the issuance 
of bonds for this purpose. This is in accord.ance with your letter 
of July 1st, 1938." The letter then states that the judge has set 
. August 2nd as the date for the election. 
The Board accepted the grant on the 1st day of July, 1938, and 
that day made tequest for an election. Some comment was made 
during the· argument of the case regarding this acceptance being on 
the same day that Royer wrote his letter to Haden, and therefore, 
being prior to the receipt of the letter which must have 
page 189 ~been on a date after the 1st of July. From the telephone 
talk between Royer and Haden and the three letters, ~t is 
clear that the matter in fact speaks of the same time. There is noth-
ing in the evidence to warrant any other conclusion and the letters 
clearly show this to be true and are wholly without ambiguity. 
To summarize therefore, on July the 1st, 1938 when the grant 
was accepted and before any further effort was expended by Roter, 
there was added an additional condition, by wa;y of modification, to 
the resolution of August 31st, 1935. · 
On August 2nd, 1938, the election called for the vote on the 
bond issue was had and on the face of the returns showed a two to 
one vote for the issuance of bonds. E. R. Duff, a tax payer; 
challenged this election on the 17th day of August, which suit is 
recognized by the resolutions of the Board of August 12th and 
defended by it. Anticipating somewhat, this suit was dismissed on 
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the 24th ·day of August. The mode of attack on such election pro-
vided for under the law authorizing such election be held is to object 
to the order of the Court finding that an election has been held and 
certifying the results. The Court is authorized to enter such order 
at the next term of Court. Albemarle's ne:rt term ( after August, the 
date of the election) was October, and therefore that was the 
earliest date for an objection to be heard. 
The annexation suit was begun by the City of Charlottesville. 
on September the 9th. The Board by resolution adopted and ac-
cepted the 'plans and the specifications. This resolution recognizes 
that two complications have arisen ( 1) annexation proceedings 
.and (2) challenge by Duff of the validity of the August 2nd elec-
tion. The body of the resolution makes the acceptance conditional· 
on the validity of the election and the complications in connection 
with annexation are removed. 
page 190 ~ As heretofore stated, Annexation proceedings matured. 
and the case was set for hearing, resulting in a final decree 
of November 11th, 1938, which became effective on January 1st, 
1939. This Sanitary District became on the latter date a part of the 
City of Charlottesville. However, before the decree in annexation 
was entered, the bond election of August 2nd, 1938, was invalidated 
by order of November 2nd, and another election called for Decem-
ber 3rd, which resulted in a vote adverse to the issuance of bonds. 
What was the meaning of the letter of July 1st and the reply 
thereto of July 5th? 
The plaintiff has contended that it does not affect his right to 
recover; that it is an offer without consideration and therefore not 
binding. The defendant contends that at that time the defendant 
before going again into the matter which was dormant or aban-
doned, undertook to ~nd out where it stood in the event the project 
failed; having in mind especially the failure to secure approval 
necessary for the issuance of bonds. This, it contends, was vital 
since the Government grant was not sufficient to finance the project. 
The District through the County must raise the money and there-
fore bonds were necessary. 
The parties of necessity had in mind that bonds could be issued 
only after an approval in a valid and regular election. The Federal 
Government was to furnish 45% of the money, the Sanitary Dis-
trict 55%. 
With this situation confronting the parties on July, what was 
· more natural than before anything further was done beyond the 
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$175.00 that had been paid, for the County to provide for such 
eventuality. 
page 191 ~ Undoubtedly, the County could have r~fused to accept 
the award and go forward with the project and then 
· Royer would have had no claim against it. This it did not do but on 
the same day communicated with Royer through its County Ex-
ecutive, with the result that the letters of July 1st and 5th were 
written. These letters are clear and need no interpretation. 
Royer was willing to proceed and rely on the concummation of 
the whole matter for his pay. He was willing to proceed without 
any further (he had received $175.00) liability on the County unless 
bonds were issued and funds derived therefrom. The only reason 
for an election was to authorize the issuance of bonds so that money 
could be raised to finance the project and pay fees, including plain-
tiffs. This could be done only and solely by an election. An election 
is a valid election, in accordance with law and not a plebiscite; one 
authorizing the issuance of bonds. 
If the payment of Royer is conditioned on a valid authorization 
in a bond election, then that condition has not been met for the only 
valid election that has been held was the election of December 3rd, 
which resulted in a defeat of the bond issue. 
Returning to the letter of July 1st and the reply thereto. The 
jury were instructed in Instruction ~fo. 3 that they might disregard 
this letter if they believed that the project was abandoned as a 
result of annexation proceedings. 
It is contended that there is no evidence that the County aban-
doned the project because of Annexation proceedings. It is true that 
there is no such evidence, while on the other hand the County did 
request an election within this District which was held the 3rd day 
of December, 1938. It must be remembered that on the 
page 192 ~11th day of November, there was entered a final decree in 
the Annexation case. This is undisputed evidence that 
there was no such abandonment but prosecution after the entry of 
the annexation decree. 
The instruction is therefore hypothecated on a false premise and 
was most misleading in view of the evidence in the case dealing 
with annexation. 
If the letter of July 1st constituted a part of the contract between 
the parties, then it could not be disregarded but must be con-
sidered. Certainly, it could not be disregarded on the premise set 
forth in the instruction :-that the ·project was~abandoned by reason 
of annexation proceedings. The effect of this instruction was to 
' 
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invite the jury to arrive at a verdict based on their idea of what 
should be done and to ignore the law. 
For this reason, the verdict just be set aside. 
Having reached the conclusion that the verdict must be set aside, 
the next question that arises is what should be the judgment of 
the Court: ( 1) A new trial or ( 2) Final judgment. The true 
answer to this question demands a detailed examination of the 
claim of the plaintiff. 
He has proceeded before the Board grounding his case on a 
resolution of August 31st, 1935, which resolution provides that he 
shall receive 5% of the awarded contract. The contract which was 
awarded is for $67,099.00, and therefore this suit is to recover 
$3424.95. The claim was refused by the Board and an appeal had 
to 'this court. A demurrer was filed and overruled; bills of 
page 193 ~particulars and grounds of defense filed. An examin~tion 
of the papers and especially the Statement of Claim and 
Bill of Particulars show clearly that the cause of action is based 
solely on the resolution of August 31st and this allegation is fol-
lowed ·by allegations that the terms of the resolution have been 
performed by Royer. There is no question that there has been proof 
to support these allegations. 
The matter is simple if this was the whole story, but from the 
date of this resolution to June 28th, 1938, the matter lay dormant. 
The whole project was based on the theory that the request for an 
award from the Federal Government would be accepted and money 
forthcoming for the work. 
When the award was approved the evidence is clear, that the 
parties talked over the matter and then undertook to make a con-
tract before acceptance of the award. It would seem that the true 
contract between the parties is the letter of July 1st and these of 
July 5th, rather than the resolution of August 31st, 1935. How-
ever, these letters do show that they accepted that resolution as the 
pasis of pay. Probably we may arrive at the same result by saying 
the resolution with the modifications and alterations of the letter is 
the contract. The former method of stating the situation seems 
more accurate. Be that as it may, by no stretch of the imagination, 
can the provision contained in the letter with reference to elections 
be eliminated or disregarded. 
The question of compensation having been duly raised by the 
County, before acceptance of the award and before Royer pro-
. ceeded, he stated in clear and unmistakable language to 
page 194 ~the Board that he was willing to con~ition his pay on the 
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approval of the-voters of the bond issue. There-can be no 
serious question as to what contract bound the parties when the 
project was revived in July, 1938. The County was willing to 
c1;ccept the award and go ahead op the terms described in 1935 with 
. the clear understanding that it was not to be liable unless the bond 
issue was approved. Royer was fully aware as he stated in his letter 
that he took a risk and he is bound by his letter. He made his offer 
· to the Board with a condition contained therein ; the Board, through 
its· executive officer restated the matter in substantially though 
somewhat stronger language and accepted his offer. If he is to 
recover, he must ,show by evidence that the conditions have been 
complied with; this he has not done. On the other hand, the ,~oters 
have defeated the bond issue. The condition has not, nor can.it now 
be performed. • 
The plaintiff has. contracted with the defendant for the payment 
of money conditioned on the approval of the voters of a bond issue. 
That approval has not been secured. It is probable, and we assume 
that annexation was the cause for the adverse vote in the election. 
But what if that be the cause? Does the fact that the territory was 
annexed change the terms of the contract; does it excuse the non 
performance of the condition. During the trial the Court was of the 
opinion that the evidence regarding the annexation proceedings 
would cast some light on the whole matter and therefore it as well 
as eviqence regarding all surrounding facts were admitted. 
page 195 ~ Plaintiff has contended that since annexation was the 
cause for the failure of the final consumat·ion of the 
matter he should recover. If there are no conditions added to the 
resolution of August 31, 1935 plaintiff must recover since he did 
the work, the award was made by the Federal Government and the 
award was accepted by Albemarle ··county. If conditions were 
added the only one contended for by the County is that bonds 
should be authorized by an election. Bonds have not been authorized 
since the· voters have cast a negative vote on the question. As 
pointed out we assume that annexation proceedings were the cause 
of this adverse vote. The motive is not materiaL The adverse vote 
is material. 
Should the conditions have been performed and the District 
wiped -out of existence, certainly Albemarle County could not have 
relieved itself from liability. We may speculate further; suppose 
the citizens had approved the issuance of the honds and then the 
Board refused for whatever cause it might see fit, to issue the 
· "bonds and ·abandoned the matter. In that event, the plaintiff could 
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show a full performance of all the conditions that bound him, and 
therefore, his right to recover. 
In Virginia Iron, etc. v. Graham 124 V~. 692 a test is given to 
determine what is a sufficient excuse for non performanc~ of a 
condition. A tract of land was leased for a term of years for iron 
ore mining with an annual royalty. The ore became depleted before 
the lease expired and the lessee contended that it was excused or 
discharged since there was no ore to mine. Where one makes a 
contract to do a thing which is possible he will be liable notwith- . 
standing his ability to perform. In the case before the Court it was 
pointed out that the contingency contracted against was mining 
ore, and not exhaustion of the ore. The Court follows 
page 196 ~with some tests to determine ~hether the party should 
be discharged from conditions : ( 1 ) What was the foun-
dation of the contract; ( 2) Was the performance prevented; ( 3) 
\Vas the event that prevented the performance. of the contract of 
such character that it cannot reasonably be said to have been in 
. the contemplation of the parties at the date of the contract. Let 
us review the rules laid down in Virginia Iron, etc. v. Graham as 
applied to this case. First, the foundation of the contract here sued 
on was the construction of sewer system and disposal plant. The 
County contracted with the plaintiff with this final purpose in yiew 
-In order to secure such system both parties realized that it was 
necessary that ( 1 ) a grant from the Federal Government would be 
secured and (2) that a bond ·issue be authorized. If either of these 
should fail no sewerage system could be had. If either should fail 
then the work of the plaintiff would be worthless to the defendant. 
The performance of the condition was· possible at the time of the 
making of the contract. 
The second inquiry set out in the last named case is: Was the 
performance prevented. The -plaintiffs view is that it was prevented 
by annexation proceedings. This much may be true; that the pend-
ing proceedings may have caused the vot~r to defeat the issuance on 
December 3rd, 1938. The most that could be said is that it was a 
cause and only a cause. There was no legal excuse or reason that 
prevented the voters from approving the issuance. any time up to 
December 31st, 1938 ( at which date they became a part of the City 
of Charlottesville). 
While it may be conceded that the annexation proceedings 
afforded a reason for the def eat of the bond issue ne'vertheless it 
cannot be said that annexation prevented the performance of the 
condition. 
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page 197 ~ The. third condition mentioned in the last above men-
tioned case need not be reviewed because of the answer 
to the first and second inquiry. However let us inquire as to that: 
Was the event that prevented performance of such character that 
it cannot reasonably be said to have been in the contemplation of 
the parties at the date of tpe contract. 
Of course we will see that this inquiry to be raised would 
assume that there had been an affirmative answer to the inquiry as 
to whether the performance had been prevented. 
The record is silent on the question as to when the proceedings 
that led to annexation first originated. Taking judicial knowledge 
of the law on that subject it is apparent that the subject was a 
public question some times in advance. In fact by reference to the 
legislative proceedings before the General Assembly, at the be-
ginning of 1938, it is clear that this issue as to annexation was 
much before everyone. 
In view of all this it is apparent that the County and the engineer 
were fully aware that it was not only probable but likely that a part 
of this territory would be sought by the City and probably taken. 
That question was not beyond the contemplation of the parties. 
Clearly the most that can be said for the annexation proceedings 
is that they furnished a reason for the non performance of the 
condition but did not prevent the performance. It was possible up 
to the date of the def eat of the bond_ issue for a compliance with 
the condition. There has been no prevention that would excuse the 
performance. 
The vote of December 3rd, was a failure of the condition and 
this has resulted from conditions of such character as could have 
been reasonably anticipated by the parties. 
page 198 ~ The summary of the situation is this : a contract was 
made for a contingent fee; the contingency is that the 
voters shall approve a bond issue. The voters do not approve the 
issue. The e~cuse is gi~en that they would have done so hut for the 
annexation proceedings. Everyone knows or should know that the 
results of an election are matters of the greatest uncertainty. The 
whims of the voter are subject to many winds that blow. 
In this case, there is no question of good faith. 
From what has been said, it is apparent that in this case there 
could be but one proper verdict.· It is the duty of the plaintiff to 
prove his case. There is no evidence on which to base a judgment 
for the plaintiff because his evidence shows he is not entitled to 
recover. 
I_ 
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The verdict will be set aside and a judgment non obstante ver;. 
dicto entered, in favor of the defenclant. 
(Signed) LEMUEL F. SMITH. 
page 199~ VIRGINIA: IN THE CIRCUIT COURT 
R. STUART ROYER, 
v. 
BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY. 
NOTICE. 
To H. W. Walsh, Lvttleton Waddell and John S. Battle, Attorneys 
of record for the def end ant in tlie above styled case: 
Take notice that on the 5th day of March 1940, at the hour of 
ten o'clock a. m. I will apply to the Clerk of the Circuit Court of 
Albemarle County, Virginia, for a copy and correct transcript of 
the record in the above-styled case. 
R. STUART ROYER, 
By C. Armonde Paxson, of counsel for plaii:itiff. 
Legal and timely service of the within notice is hereby accepted. 
LYTTELTON WADDELL, 
Of counsel for the defendant. 
page 200~ IN THE CLERK'S OFFICE OF THE 
CIRCUIT COURT OF ALBEMARLE 
COUNTY. 
I, Eva W. Maupin, Clerk of the Circuit Court of Albemarle 
County, Virginia, do hereby certify that the foregoing is a true and 
correct transcript of the record in the case styled R. STUART 
ROYER V. BOARD OF COUNTY SUPERVISORS OF 
ALBEMARLE COUNTY, pending in the Circuit Court of Albe-
marle County, Virginia, and that the attorneys of record for the 
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defendant had due notice as required by Section 6339 of the Code 
of Virginia of the time and place of making application for a 
copy of the record and of the intention of counsel for the plaintiff 
to apply for such transcript; and I further certify that the original 
exhibits referred to in certificate of the Judge of this Court identi-
fying exhibits R.S.R. No. 1, R.S.R. No. 2 and R.S.R. No. 3 are the 
exhibits introduced in the retrial of this case and certified and iden~ 
tified by the Judge; the originals are certified in accordance with 
agreement of counsel. 
I further certify that C. Armonde Paxson, counsel of record for 
the plaintiff, delivered in my office on the 3rd day of January 1940 
the Bill of Exceptions he was directed to deliver pursuant to the 
order of the Judge entered on the 3rd day of January 1940; and I 
further certify that notice of the time and the place of presenting 
the Bill of Exceptions to the judge of this Court was duly given 
in writing to counsel of record for the defendant. 
Given under my hand this 5th d~y of March 1940. 
A Copy-Teste: 
EVA 'vV. MAUPIN, 
Clerk of the Circuit Court of Albemarle County 
M. B. WATTS, Clerk. 
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